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2 
APPELLANTS' STATEMENT OF THE CASE 


Appellant William A. Roberts brought this action in the United 
States District Court for the District of Columbia on behalf of himself, 
individually , and as a stockholder and director of Capitol Insurance Un- 
derwriters, Inc., and on behalf of Plaintiff Capitol Insurance Underwriters, 
Inc., asking in part that the Trial Court cancel and set aside Agreements 
and a Release executed between the Plaintiffs Roberts and the Capitol In- 
surance Underwriters, Inc. and Defendants Kennedy and Hufty, Eubank & 
Russell, Inc., aka Marsh, Russell & Kennedy, Inc. with appropriate money 
damages and in the alternative to grant judgment against Defendants Ken- 
nedy and Hufty, Eubank & Russell upon a promissory note executed March 
31, 1960. 


The District Court on November 13, 1961 dismissed the Complaint 
(Conclusion of Law 3) holding that the agreement, amended agreement and 
release (Plaintiff's Exhs. 9, 10 and 11) was not obtained by any fraudulent 
inducements and that the instruments were valid and binding on the parties 
thereto (Conclusion of Law 1). The Court further held that Appellees 


herein were not indebted to Appellant Roberts "in the sum of $10,000 or 


in any other sum on the Note executed March 31, 1960" (Conclusion of 
Law 2). 


Appellants herein filed notice of appeal on December 1, 1960 and 
are appealing from the District Court's dismissal of the complaint and its 
holding that Appellees did not induce Appellants to sign the agreements 
and release by fraudulently misrepresenting the net worth value of Capi- 
tol Insurance Underwriters, Inc. as of March 29, 1960. Also Appellants 
appeal from the holding that the net worth of said Company was $3,863.47 
on March 29, 1960 and that Appellees were not indebted to Appellant Roberts. 
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STATEMENT OF FACTS | 


Capitol Insurance Underwriters, Inc. (Capitol) , a Delaware Cor- 
poration, was incorporated some 15 years ago by Appellant! Roberts in 
1947 (F 2).+ Capitol was formed principally to engage in the casualty 
insurance business (J.A. 24). In 1949 Appellee George B. Kennedy, Jr., 
having had previous experience in the technical aspects of underwriting, 
became an employee of Capitol (F 4). | 


In 1959 Kennedy had become president, manager, director and a 


stockholder. Kennedy in 1959 expressed some dissatisfaction over the 
affairs of Capitol because he felt that the business was too | ‘small and that 
additional help was needed in the office in order that he might be free to 
obtain new business (F 4). 


Appellant Roberts acting upon Kennedy's advice agreed at a reor- 
ganization meeting on August 6, 1959, to personally pay into Capitol In- 
surance Underwriters an additional $10,000 for 100 shares of capital 
stock. At this time Roberts held a note of Capitol for $2 500 plus inter- 
est, which was then repaid in the amount of $2,572.86. Kennedy entered 
into a one-year employment contract and a fixed salary of $12,000 per 
year was agreed upon to replace a commission basis in return for which 
he was to devote full time to performance of his duties as an officer, di- 
rector and general manager of the company. Also at this time Mr. John 
Clarke was employed as an officer, director and office manager ata 
salary of $8,000 per year (F 4). Simultaneously, an agreement was 
reached under which Kennedy could acquire a substantially increased in- 
terest in the corporation from Roberts at cost plus simple interest upon 


completion of his first year's contract period (J.A. 24; Plaintiff's Exh, 2). 


On February 23, 1960, barely six months after entering into the 


above contract, Kennedy, with no prior notice, submitted his resignation 


; Findings of Fact will be identified as "F1", "FQ", etc.; references to the 
Joint Appendix will be identified as "J.A. dy 
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as an employee and as president of Capitol effective March 8, 1960 
(Plaintiff's Exh. 3; J.A. 25; F 6). He did not withdraw as a director or 

as a stockholder (Plaintiff's Exh. 2). On February 25, 1960 an emergency 
meeting of the stockholders and directors was held to discuss this crisis. 
After a lengthy discussion of the situation (see Plaintiff's Exh. 5), at which 
time Roberts opposed the acceptance of Kennedy's resignation, and after 
Kennedy stated that he would resign anyway (J.A. 39), the Board accepted 
the resignation by a vote of 3 to 2 (F 7). The resignation was not approved 
by the stockholders. All directors were present at the meeting; those fa- 
voring acceptance were Kennedy, Mr. Peter Knowles, Secretary, and Mr. 
William Sickles, a practicing Certified Public Accountant who was a de- 
signee of Kennedy. The two directors opposing the motion were Roberts 
and Clarke (J.A. 26). Kennedy at the time represented to the Board mem- 
bers that he had no definite plans but desired to establish his own busi- 
ness (J.A. 25). 


On March 10 Roberts learned from an article in ''The Washington 
Evening Star" that Kennedy had gone to work as Vice-President of Hufty 
Eubank & Russell, Inc. and had been engaged in soliciting for that organ- 
ization the insurance business of appellant corporation of which he was 
still a stockholder and director (Plaintiff's Exh. 21). Within a short 
period all of the employees of Capitol had been employed by the Appel - 


lees except Clarke and Capitol was left without an operating force. 


Some time prior to March 22, 1960 Appellant Roberts drafted plead- 


ings on a suit to enjoin Kennedy and Hufty, Eubank & Russell, Inc. from 


continuing to impair Capitol's business and for damages. Appellant Rob- 
erts then contacted James C. Toomey, Esq., attorney for Appellees, and 
advised him of the proposed suit (F 11). The Trial Court was of the opin- 
ion that "had Mr. Roberts filed the suit and proceeded with it, he would 
have undoubtedly maintained the suit" (November 8, 1961, J.A. 69). It 
only became apparent somewhat later that Kennedy had successfully so- 
licited from among the customers of Capitol a large number who would 


transfer their business to his new affiliation (J.A. 36). 
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Between March 22, 1960 and March 30,1960 Appellant Roberts 
met on two occasions with Mr. Toomey and on March 30 Mr. Roberts 
met with Toomey, Kennedy and Russell. Director Clarke testified that 
Kennedy , during a visit between March 8 and March 31, 1960 to Capitol's 
offices, represented to him, Clarke, that its net worth was in the vicinity 
of $14,000 (J.A. 49, 51). Director Knowles testified that at the meeting 
on March 31, 1960, when the agreement (Plaintiff's Exh. 9) was signed, 
Kennedy represented the net worth to be $17,000 (J.A. 40, 42). Roberts 
testified that Kennedy had told him on March 30, 1960 that Capitol's net 
worth on March 30, 1960 was in the vicinity of $17,000. There was un- 
contradicted evidence that the only adjustments of accounts receivable 
would be two or three small items amounting to a few hundred dollars 
(J.A. 32, 36, 36). | 

As a result of these negotiations and representations an agreement 
dated March 30, 1960 (Plaintiff's Exh. 9) was agreed to. This agreement 
was approved by Capitol Insurance Underwriters' Board of Directors on 
March 31, 1960 (Plaintiff's Exh. 7), subject to specific representations 
as to the continuation and preservation of Capitol under the new control 
(J.A. 36). | 


An amendment to the Memorandum of Agreement dated March 30, 


1960 defining net worth was prepared by Mr. Toomey and agreed to by 
Mr. Roberts and was duly executed by the parties (Plaintiff's Exh, 10). 
The release dated March 31, 1960 was prepared by Mr. Toomey and 
agreed to and unilaterally executed by Mr. Roberts (F 12). The terms 
of the release are indicative of the intentions of the parties that the 
$4,000 was in settlement of damages (Plaintiff's Exh. 11). 


The provisions of the Memorandum of Agreement dated March 30, 
1960 which are pertinent to this appeal are set out below: 
"2. William A. Roberts undertakes as an joe dent 


to this settlement to sell his holding consisting of 140 
shares of the common capital stock, total 200 shares 


"outstanding , for which he has paid to the corporation 
$14,000 in cash, to George B. Kennedy, Jr., and Hufty, 
Eubank & Russell, Inc. for a total consideration of 
$14,000 to be paid $4,000 in cash upon settlement of 
this agreement and $10,000 by a note bearing interest 
at 5% per annum on the unpaid balance. The said note 
to be payable in monthly installments of $277.78 on the 
first day of each month, beginning May 1st, 1960, and 
continuing for thirty-six months. 


"In the event of default in payment, the balance 
of the said note remaining unpaid upon such default , 
together with interest thereon to date of ultimate col- 
lection, shall become due and payable. 


"3, It is expressly agreed that if the accounting 
statement as finally prepared by Mr. Sickles for Capi- 
tol Insurance Underwriters, Inc. as of the close of busi- 
ness March 29, 1960 discloses a net worth less than 
$14,000, assuming payment of current obligations as of 
that date justly due and payable and collection as of that 
date of accounts receivable, the amount of such deficiency 
may be applied to offset payments on the aforesaid note 
of $10,000, including the interest thereon, commencing 
retroactively with the last payment, Expenses accrued 
or incurred after March 29, 1960, shall not be reflected 
in the said accounting statement.” 


Under the terms of the agreement (Plaintiff's Exh. 9) the net worth 
value or represented net worth value of Capitol Insurance Underwriters 
as of March 29, 1960 is of some importance. The District Court found 
that none of the Appellees herein represented at the time of the settle- 
ment that net worth "was in excess of $17 000, or in excess of $17,000 
with a variance of not more than $100," (F 17) and that none of the de- 
fendants made any false or fraudulent representations to Plaintiff Roberts 
to induce him to sign the agreement, amendment to agreement and release 
(Plaintiff's Exh. 9,10 and 11) and that Plaintiff Roberts relied on no fraud- 


pent ; P 2 
ulent representation in executing the instruments. 


— ee 


2 (In this connection, tiff's Exh. 7). It is 
significant that the Cour motion made 
by Roberts at the meeting 
"that any other representation wi 
its affairs is vacated and denied." But this was att 
alone knew how many of the accounts of Capitol he and his co- 
verted from doing business with Capitol and who had stated what the value of net 

(continued on next page) 
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On March 31, 1960 Appellant Roberts was paid $4 000 in cash and 
given a note for $10,000, in accordance with the agreement. of March 30, 
1960 (Plaintiff's Exh. 9, F 12). The contract recites that Appellant Rob- 
erts had paid the Capitol Insurance Underwriters $14,000 for the common 
capital stock and this is to be consideration for the $10,000 promissory 


note and $4,000 cash payment. The note was deposited with Riggs Nation- 


al Bank which one month later gave notice of default on the first payment 
(J.A. 29). | 


Appellant Roberts tried several times during April and May to ob- 
tain the accounting statement called for in the agreement, and each time 


received assurances that it would soon be ready (J.A. 29). 


Finally, on June 4, 1960 Roberts was asked to attend a conference 
in the offices of Hufty, Eubank and Russell. Sickles and Russell present- 
ed to Roberts an unsigned net worth statement of capital as of March 29, 
1960 of $3,863.47, allegedly prepared by Sickles. Appellants found this 
statement incredible since Kennedy represented to Directors Knowles 
(J.A. 42,49) and Clarke (J.A. 49,51) separately that the net worth was 
in the vicinity of $17,000 and $14,000 respectively, and to Roberts that 
Capitol's net worth was in the vicinity of $17,000 (J.A. 32, 36, 36). Ken- 
nedy had been Treasurer of the company until July 1959 and was then its 
president and intimately acquainted with the company accounts and finan- 


5 > a 3 
cial situation. 


2 (Continued from preceding page) | 
worth was and what accounts receivable were left to the company as of that date. 
The essence of Appellants' claim of fraud was that Roberts jagreed to take 
only his investment and waive damages, etc., based on the fraudulent statement 
that there was net worth of at least $14,000 remaining to repay his investment. 


: Aside from these representations by Kennedy, Mr. Edward iAlfriend, 20 years 
in the general fire and casualty business (J.A. 42) and Mr. George Hatzes, Presi- 
dent of The Alexandria Corporation, specializing in fire and casualty insurance 
(J.A. 45) both testified that on the basis of their personal knowledge of Capitol In- 
surance Underwriters and on the basis of annual premiums of $200,000 the sale 
value of Capitol on the open market in early 1960 would have been from $40,000 
to $80,000. However, an outright sale at the time of the agreement was practically 
impossible because of the crisis created by Kennedy's abrupt resignation and the 


transfer of employees and records. 
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Appellees in order to defeat Roberts’ action on the $10,000 note 
claimed that on March 29, 1960 the net worth had dropped to $3 863.47 
(J.A. 30). * 


Believing these representations to be an astounding, shocking and 
complete breach of good faith and an abrupt departure from the solemn 
agreements previously entered into, Appellants filed the instant suit on 
August 6, 1960. 


STATEMENT OF POINTS 


1. Appellant Roberts should have received judgment for $10 ,000 
on the note in suit as there is in the record no scintilla of evidence which 
will support a finding of fact that the net worth of Capitol, on March 29, 
1960, was $3,863.47. 


2. Agreements of settlement were entered into by Appellants upon 
the representations of Appellees that the net worth on March 29, 1960 


was in excess of $14,000. 


3. The Trial Court was governed by preconceived and predeter - 
mined convictions as to the status of the parties. 


4 At the trial there was not one scintilla of evidence to show the precise value 
of Capitol's assets as of March 29, 1960, except Exhibit 22, the unsigned, uncerti- 
fied statement allegedly prepared by Sickles. Exhibit 22 was introduced into evi- 
dence by Appellants as an improper report purporting to be the net worth as of 
March 29, 1960 and defendants’ excuse for failure to pay the $10,000 in suit, but 
was denounced by them as false and fraudulent. It was never supported by any 
accounting evidence although Sickles was present in the courtroom throughout the 
trial. Appellants then proceeded to destroy this statement through the testimony 
of Mr. Wayne Kendrick, a highly reputable Certified Public Accountant (See Point 
I, ante). The failure of the Trial Court to comprehend the accounting testimony 
and his rejection of Kendrick's basic accounting data are important assignments 
of error. 
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SUMMARY OF ARGUMENT 


In order to deny Plaintiff Roperts' right to judgment for $10,000 
on the promissory note in suit, the Trial Court found that the net worth 
of Capitol Insurance Underwriters on March 29, 1960 was $3,863.47 (F 17) 
and hence under the agreement (Plaintiff's Exh. 9) his right to recovery 
was diminished to an amount so minimal that no right to recovery re- 


mained. | 


There is simply no evidence in the record which would enable the 
Court to make this finding. It is clear from the terms of the written 
agreement of settlement entered into by the parties that the contemplated 
compromised net worth was in the vicinity of $14,000. Appellees at no 
place in the record claim that the net worth was in fact $3,863.47 , while 
Appellants demonstrated through the testimony of a highly reputable Certi- 
fied Public Accountant that the net worth on March 29, 1960 was consid- 
erably higher. Accounts receivable were improperly written off and other 
good and valuable accounts were not included by the Court in net worth. 
Further, the Court refused to accept documentary proof thereof (J. A. 


62) . 


This Court in Dollar v. Land ® at page 248, stated the standards of 


review applicable to this case: 

"The rule by which we are guided in our examination 
of the findings of the trial court in this case was laid down 
by the Supreme Court in United States v. United States Gyp- 
sum Co.6 where the Court said: 'since judicial review of 
findings of trial courts does not have the statutory or consti- 
tutional limitations on judicial review of findings by adminis- 
trative agencies or by a jury, this Court may reverse find- 
ings of fact by a trial court where "clearly erroneous." The 
practice in equity prior to the present Rules of Civil Pro- 
cedure was that the findings of the trial court, when depend- 
ent upon oral testimony where the candor and credibility of 
the witnesses would best be judged, had great weight with 


5 g7 U.S. App. D.C. 214, 184 F.2d 245, 248, Cert. den. 340 U.S. 884 (1950). 
6 393 U.S. 364, 395, 68 S.Ct. 525, 542, 92 L.Ed. 746 (1948). 


10 


"the appellate court. The findings were never conclusive, 
however. A finding is "clearly erroneous" when although 
there is evidence to support it, the reviewing court on the 
entire evidence is left with the definite and firm conviction 
that a mistake has been committed.’ " (Emphasis added.) 
mi es te 


p. 24 


The Court also erred when it found (F 18) that there was no mis- 
representation on which Plaintiff Roberts relied (Plaintiff's Exh. 7) and 


hence no cause of action for fraud. The Court cited the minutes of the 
settlement meeting of the Board of Directors and defendants, in which 
Roberts after receiving $4,000 and the $10,000 note in suit, placed on the 
minutes a motion which in part stated that the Memorandum of Agree- 
ment and amendment of March 30, 1960 constituted the entire agreement 
and "that any other representation with respect to the management of the 
company and its affairs is vacated and denied." However, examination 
of the entire uncontested minutes, of which this statement is a part, de- 


monstrates the validity of the Appellants’ position. 


The evidence before the Court quite clearly showed that the settle- 
ment was induced by fraudulent representations made by the Defendant 
Kennedy to the effect that the net worth of the company was in excess of 
$14,000 and that Roberts relied on them. The improper finding of the 
Court was clearly based on the above statement of Roberts in the minutes 
(Plaintiff's Exh. 7) which was induced by the fraudulent statements. 


ARGUMENT 


I. 


APPELLANT ROBERTS SHOULD HAVE RECEIVED JUDGMENT 
FOR $10,000 ON THE NOTE IN SUIT AS THERE IS IN THE 
RECORD NO SCINTILLA OF EVIDENCE WHICH WILL 
SUPPORT A FINDING OF FACT THAT THE NET WORTH 
OF CAPITOL ON MARCH 29, 1960 WAS $3,863.47. 


The District Court in its Conclusion of Law No. 2 held that Kennedy 
and Hufty, Eubank and Russell, Inc. were not indebted to Appellant Roberts 
for any sum on the $10,000 note executed March 31, 1960. 
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A careful examination reveals that the only basis for this conclu- 


sion is the Trial Court's Finding of Fact No. 19 as follows: 


"19. That the net worth of Capitol Insurance Under- 
writers, Inc. as of March 29, 1960, determined pursuant 
to paragraph 3 of the Agreement (Plaintiff's Exhibit 9) and 
the Amendment (Plaintiff's Exhibit 10), was $3,863. 47. " 
Paragraph 3 of the Memorandum of Agreement requifes an "ac- 
counting statement as finally prepared by Mr. Sickles." The District 
Court apparently held that Exhibit 22 7 was the "accounting statement" 
called for in paragraph 3 (F 19). However, at no time during the trial 
did any witness on either side testify that this statement was an "'account- 
| 
ing statement" or that it represented an accurate determination of net 
worth of Capitol as of March 29, 1960 or as of any other date. In fact, it 
was attacked as inaccurate. 


Mr. Wayne Kendrick, who in the words of Appellees’ attorney, Mr. 


Toomey, "is a well-known Certified Public Accountant and he enjoys a 
very fine reputation ...," testified that after an examination of the ledger, 
cash book and journal of Capitol Insurance Underwriters, Inc. (J.A. 53) he 
would not have certified this statement of March 29 (J.A. 59). Mr. Kend- 
rick testified in detail concerning errors contained in the statement, in 
part stating it failed to include rains which would substantially in- 
crease the company's net worth. ° | 
Appellees, including Mr. Sickles, were present when the validity of 
the unsigned statement was controverted by a highly reputable accountant , 
and chose to make no explanation or defense. Sickles, who as a director 
of Capitol had approved Kennedy's vitiation of his employment agreement, 


at no place in the record represents as a Certified Public Accountant that 
| 


7 This exhibit was apparently given a second number, 39, when 'the Court asked 
to see the statement again during the testimony of Appellants' Certified Public Ac- 
countant Mr. Wayne Kendrick (J.A. 57). 


8 See pp. 13 and16 ante. 
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this statement is an accurate determination of net worth; he did not come 
forward to state the basis of the net worth figure or even to represent 
that he had prepared this accounting statement and was willing to place 
his integrity and reputation behind it. On the contrary, Mr. Sickles after 
having been called to the stand by Appellees was withdrawn, having given 


no testimony whatsoever (J.A. 67). 


The Rules of Professional Conduct, American Institute of Certified 

Public Accountants, as revised January 20, 1958, state in Rule 19: 
‘A member shall not permit his name to be associ- 

ated with statements purporting to show financial position 

or results of operation in such a manner as to imply that 

he is acting as an independent public accountant unless he 

shall: (1) express an unqualified opinion, or (2) express 

a qualified opinion, or (3) disclaim an opinion on the state- 

ments taken as a whole and indicate clearly his reasons 

therefor, or (4) when unaudited financial statements are 

presented on his stationery without his comments, disclose 

prominently on each page of the financial statements that 

they were not audited." 

Mr. Sickles who had served as a director of Capitol both before the 
reorganization and after the present transaction, being elected by the Ap- 
pellees, has not complied with any of the provisions of this rule and there- 
fore was in no position to permit his name to be associated with this state- 
ment in order to show the financial position of Capitol Insurance Under- 
writers. Sickles may have prepared a partial report for the Appellees’ 
purposes, but Exhibit 22 was certainly not an accounting statement as re- 


quired by the agreement and by the Rules of Professional Conduct. 2 


Where, as they are doing here, Appellees are seeking to escape 


2 the minutes of March 31, 1960 meeting (Plaintiff's Exh. 7) state: "Mr. Rob- 
erts stated that Mr. Sickles and Mr. Clarke would present on Monday, April 4th, 
the required accounting statement of the business of the company as of the close 
of business March 29, 1960, and that it was agreed that the parties would examine 
such accounting statement and upon its being found correct would conclude the re- 
quired transactions in accordance with the Memorandum of Agreement and the 
amendment to the Memorandum of Agreement." (Emphasis added.) 
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liability on a promissory note properly entered into, the proof of their 
claim should be of highest credibility. 


This Court in a case very similar on the underlying principles re- 
versed the Trial Court because the figure arrived at by the!Court: ''does 
not appear to have any sound legal or evidentiary basis." it The Court 
continued: 

" |. , But it does not appear that the Trial Judge 

acted on the basis of the evidence offered by either party, 

or the governing principles of law, in cutting them down. 

. .. The judge sitting as trier of the facts must act ona 

sound legal and evidentiary basis; if his statements and 

actions indicate that he did not do so, to the serious prej- 

udice of an appellant, correction must follow." p. 51, 

The statement of March 29, 1960 is in no sense a proper account- 
ing statement, nor was any evidence offered by Appellees to supplement 

| 
this obvious deficiency or to controvert Appellants' affirmative evidence 
that the figure, in truth, was considerably higher. Thus, it follows that 
there was no evidence presented which would sustain the Trial Court's 


Finding of Fact. 


A. Accounts Receivable in an Amount in Excess of 
$4,099.81 Were Improperly Written off Against 
Net Worth Accounts with a Corresponding | 
Unwarranted Reduction in Net Worth. 
Mr. Wayne Kendrick testified that the company's net worth on March 
29, 1960 was improperly valued as reflected on Exhibit 22; he testified his 
examination revealed that an adjustment to Accounts Receivable Control 
| 
had been made as of March 29, 1960 of approximately $4 100 (J.A. 53). 
Mr. Kendrick testified upon the basis of his examination that a general en- 
try had been made and $4,100 in Accounts Receivable written off against 
net worth accounts receivable (J.A. 57). This testimony by Mr. Kendrick 
was undisputed and uncontradicted by Appellees. Appellants believe there 


10 5 Dp. Hedin Construction Co. v. F.S. Bowen Electric Co., 106 U.S. App. D.C. 
386, 273 F.2d 511 (1959) ee amet 
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may have been a genuine misunderstanding by the Court concerning the 

significance and the impropriety of simply writing off these accounts. 

The Trial Court so indicated after Mr. Kendrick had explained the position: 
"Mr. Kendrick, I haven't followed you because Iam 

not an accountant. Do we have a copy of the account here 

somewhere?" (J.A. 57) 

Mr. Kendrick had just testified that these $4,100 Accounts Receiv- 
able had been entered in the general ledger under Accounts Receivable 
and Control. However, an examination of the Accounts Receivable of in- 
dividual customers revealed a deficiency of approximately $4,100. The 
control balance should have equalled the balance taken from the custom- 


ers' individual cards or slips (J.A. 57). 


Apparently having found that the control balance did not equal the 
balance taken from such of the customers’ individual cards as remained 
in the Capitol files in the possession of the Appellees, Mr. Sickles simply 
wrote this discrepancy off against net worth. This action is inconsistent 


with principles applied in previous accounting periods and is not an ac- 


ceptable accounting procedure. Especially is this apparent where the 


statement is to be used to settle the contractual rights of parties. 


Under the terms of the agreement the amount written off by Sickles 
was, of course, Appellant Roberts' money. This Court aptly stated in 
J. D. Hedin Construction Co., supra: "Litigant's funds are not to be dealt 
with so lightly." There was no statement or explanation of which accounts 
were written off, or why. There was no showing that any account was not 
collectible. This becomes very important when, as stated before, Mr. 
Sickles did not represent or certify that the March 29 statement was an 


accurate determination of net worth. 


Mr. Kendrick in order to demonstrate that the March 29, 1960 state- 
ment was in error prepared a report summarizing his findings and show- 
ing material which enabled him to reach his conclusions (Plaintiff's Exh. 


40 for identification). The Trial Court committed prejudicial error by 


| 
15 


refusing to admit this report into evidence. The significance of this er- 


ror is vivified by the subsequent demonstration of lack of understanding 


of accounting expertise. The exclusion of this evidence, extremely harm- 
11 | 

| 

The District Court in considering oral testimony seemed to be im- 


ful to the Appellants, is reversible error. 


pressed that Mr. Kendrick had found no single customer owing Capitol 
money which was not included in the March 29 statement (J -A. 59). It 
was explained that this information could not be obtained without a sub- 
stantial amount of work and examination of the records, many of which 
had already been transferred to Hufty, Eubank & Russell. Since these 
cards were mingled with those of Hufty, Eubank & Russell , Mr. Kendrick 
would have had to check every single card among the 7500 in the latter's 
files (J.A. 51). | 

The point, however, that Kendrick made was that without some ex- 
planation and finding of the specific reason for this discrepancy, Mr. 
Sickles himself could not from a sound or ethical aceeuntine viewpoint 
determine the net worth of Capitol Insurance Underwriters, Inc. (J.A. 59). 
If for example, the $4,100 of missing Accounts Receivable had been the 
personal account of an employee or even the debt of a close friend, the 
situation in question could have been created by simply taking the file 
cards of individual customers from their proper place. It is even pos- 
sible that the money could have been collected for an individual's own use 
and the card removed from the file with no entry being made in the cash 
book, etc. In these hypothetical instances the writing off of these accounts 
if properly demonstrated would be criminal in nature. : 

The cancelling of these Accounts Receivable not only was improper 
from an accounting viewpoint but since the books and records were in the 
exclusive possession of Appellees, it would be a manifest injustice if Ap- 
pellees were permitted to simply write off without explanation this dis- 


crepancy amounting to almost one-third of the consideration stated in the 
Memorandum of Agreement. 


nash b ga eer 
Sorrel v. Alexander, 79 U.S. App. D.C. 112, 142 F.2d 769, 770 (1944). 
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Mr. Kendrick testified that in his expert opinion the control account 
was more likely to be correct and that something had happened to over 
$4,100 worth of customers' balances (J.A. 57). The following illustration 
will serve to explain why the control account would be more likely to be 


accurate. 


If,for instance, Capitol had sold to several customers $1 000 worth 
of insurance to be placed with Globe Indemnity, the original entry in the 
cash book would have gone into the general ledger as an account receiv- 
able under the control account. Approximately 80% of this would have 
been credited to the account of Globe Insurance Company and the remain- 


ing 20% would have been entered under Accounts Receivable Premiums. 


There should have been made up at this time individual cards on each 


customer who had purchased the $1,000 worth of insurance. 


It stands to reason that unless the $1,000 worth of insurance had 
actually been sold it would not have been originally entered in the control 
account and reported to the parent companies as a liability. If there had 
been an improper division of the premiums due, then Globe Insurance 
would have reported this when it received its 80% portion, thus providing 
a check on the control account. However, if an individual customer were 
not billed either through inadvertence or deliberately, then he would not 
be likely to complain. 


These Accounts Receivable were not properly written off without 
verification or explanation. Therefore, the net worth of Capitol Insurance 


Underwriters, Inc. as of March 29 was improperly reduced by this amount. 


B. Policies of Customers Which Were Renewable 
Prior to March 29, and Which Had Not Been 
Canceled Should Have Been Included in Accounts 


Receivable for Purposes of Determining Net Worth. 
For purposes of determining the net worth of Capitol Insurance Un- 
derwriters, Inc. as of March 29, 1960, these policies continuing from 1959 
which were under a binder, written or oral, during the early part of 1960 
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should have been included in Accounts Receivable; these policies were 


actually owned by Capitol on March 29,1960. Also, those policies of a 
Continuing nature which had not been canceled and were renewable by 
Capitol upon billing should have been included in Accounts Receivable, 
This would be required both by accounting practices and the qlearly ex- 
pressed intent of the agreements entered into by the parties, that the net 
worth value was in the vicinity of $14,000. Two specific examples will 
illustrate this point, 


Mr. Kennedy testified that three policies of Roberts Brothers Com- 
pany were bound in Capitol Insurance Underwriters as of March 1, 1960, 
before his resignation from Capitol. Kennedy testified that he "bound 
those companies with Capitol Insurance Underwriters as might be required 
for the protection of clients" (J.A. 67). He stated that after his departure 
from Capitol he solicited this account for the Appellees. However, a con- 
tract was not issued until July 19, 1960 at which time it was written for 
the Appellees (J.A. 64). ie Thus, these three policies (Plaintiff's Exhs, 
26, 27 and 28) were bound to Capitol Insurance Underwriters on March 1 
and there was prior to March 29 no notice of cancellation of these policies. 
Therefore, it follows quite logically that if there had been a claim under 
these policies and any question of liability had arisen, the insured would 
certainly have looked to Capitol Insurance Underwriters, which had un- 
dertaken to guarantee insurance coverage. Kendrick's testimony estab- 
lished that had these and similar premium assets been ebatimund on the 
books of Capitol as indicated by earlier control accounts, the originally 
estimated net worth might be verified. | 


It is well recognized that, absent statutory prohibition, an insurance 


- Interestingly enough, according to Miss Ruth Bland, Roberts Brothary was 
billed $3,980 on August 9, 1960 for the three policies with the effective | idate being 
March 1, 1961 (J.A. 47). Since Kennedy on March 1, 1960 was, according to his 
testimony, in no way associated with Hufty, Eubank & Russell (J-A. 65), an anomaly 
is created whereby he binds in Capitol and bills in Hufty, Eubank & Russell. 
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contract can be made orally, 13 and that a contract can be renewed by 
parole. = All that is required is that the parties intend to continue the 
existing insurance. = Even where there has been no earlier negotiations 
or a prior course of dealing courts have evidenced a tendency to be quite 
liberal in finding that all of the elements of a contract have been agreed 
upon where there is oral negotiations or a binder between the insured and 


the agent. 


Thus, it is quite clear in the case of a customer who already had a 
policy with Capitol that an oral binder would create a binding contract on 
all parties at that instant. The insured even though having no written pol- 
icy is covered. The conduit through which this agency relationship must 
flow to the insuring company is Capitol Insurance Underwriters, the agent. 
If for some reason during this period of confusion the policy had not prop- 
erly been placed with the insurance company, the insured may well have 


looked to Capitol for indemnification. ay 


Under any conceivable concept of sound accounting, the policies of 
Roberts Brothers should have been included as an Accounts Receivable 
and thus the net worth of Capitol would have been inc reased correspond- 


ingly. 


Another specific example was testified to by Mr. Kendrick. He testi- 


fied that Suburban Delivery Service premiums in the amount of $3,798.40 


tg Washington Fidelity National Insurance Co. v. Burton, 287 U.S. 97, (1932) 


reversing 61 App. D.C. 3, 56 F.2d 300. 
i. Mass. Bonding and Insurance Co. v. R.E.Parsons Electric Co., 61 F.2d 264 
(8th Cir. 1932). 


2 Schmidt v. Agriculture Insurance Co., 190 Minn. 585, 252 N.W. 671 (1934). 


16 4» oina Insurance Co. v. Licking Valley Milling Co., 19 F.2d 177, (6th Cir. 
1927). =e 


a Atrocchi v. Hammond, 17 Ill. App. 2d 192, 149 N.E. 2d 646 (1958); Burton 
v. Marlow, 47 N.J.'Super. 255, 135 A.2d 670 (1957); See also 32 Col. L. Rev. 139 
(1932). 
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was business that should have been on the books of Capitol Insurance Un- 
derwriters because they were under a binder and should have been re- 
newed in the normal course of business (J.A. 60). The exclusion of Mr. 
Kendrick's report (Plaintiff's Exh. 40 for identification) materially prej- 


udiced Appellants in demonstrating that these accounts should have been 


included in net worth. 


An examination of the statement of March 29, 1960 reveals that 
neither Roberts Brothers nor Suburban Delivery Service was included 
as an Account Receivable. In the opinion of Mr. Kendrick, these accounts 
and others like them should have properly been included inia determina- 
tion of net worth. Appellees neither alluded to or refuted this expert testi- 
mony. The Trial Court was in error in refusing to include these accounts 


in net worth. 


Of lesser importance but specifically in error was the action of the 
Trial Court in ignoring an indebtedness of Capitol to Roberts as compensa- 
tion in lieu of commissions notwithstanding the express provision of the 
settlement agreement that this and other obligations of Capitol would be 
caused to be paid by the Appellee management (J.A. 29). It is clearly in- 
dicated on the face of the work sheets (dated March 29, 1960) obtained 
from Mr. Sickles (Plaintiff's Exh. 40) that Capitol owed Roberts commis- 
sions in an amount of $506.15. This amount under the terms of the con- 


tract was due and payable to Roberts. a | 


- The Memorandum of Agreement (Plaintiff's Exh. 9, page 3) states: "It is 
expressly understood that any commercial obligations for insurance premiums, 
commissions or expenses payable to, or due from, Capitol Insurance Underwriters, 
Inc., with George B. Kennedy, Jr., and William A. Roberts as of ‘March 29, 1960, 
shall be paid promptly upon receipt by the parties of valid accounting determina- 
tion of the amounts due." | 


II. 


AGREEMENT OF SETTLEMENT WAS ENTERED INTO 
BY APPELLANTS UPON THE REPRESENTATION 
BY APPELLEES THAT THE NET WORTH ON 
MARCH 29, 1960 WAS IN EXCESS OF $14,000. 


At the time of execution of the Agreement of Settlement, the escrow 


agreement under which the stock of Capitol would be held, the release of 


the Appellees from liability arising from prior actions upon which the 
Trial Court agreed that recovery could have been had and approval by the 
old Board of Directors of Capitol of the transaction, subject to the condi- 
tions presented at their meeting, there was not a scintilla of suggestion 
by any party to the transaction that the "net worth" of Capitol was less 
than the $4,000 paid in cash, which related to the execution of the release, 
and the $10,000 paid by note to be satisfied in monthly installments with- 
in three years. The Trial Court had before it the accounting statements 
theretofore presented to the management of Capitol by Kennedy which had 
been prepared with the guidance of Sickles, Capitol's accountant, as well 


as a member of the Board of Directors. 


The overwhelming weight of the evidence before the Trial Court was 
to the effect that without attributing any value to the attached business, to 
good will or other intangibles, the book value was represented to be in the 
vicinity of $17,000 by the officers of the company who were in control of 
its records and familiar with its billing. The only foreseeable adjust- 
ments were insignificant and of importance to the Appellees only in con- 
nection with the continued operation by the newly elected directors and 


officers of the affairs of Capitol. 


Notwithstanding the statement of Kennedy at the Directors' meeting 
of Capitol on February 25, 1960 (Exh. 5) that he felt free to take as much 
business as he could from Capitol following his resignation, there is no 
evidence that the Appellants were aware of the extent of the diversion at 
the time of the settlement on March 30th. Kennedy and the other Appellees 
alone knew of any subsequent variation in the net worth and they agreed to 
the payment of $14,000 in settlement. 
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It cannot be disputed that Appellees signed the agreement, paid the 
$4,000 and issued the promissory note for $10,000 (Exhs. 9 and 10) in 
order to dissuade Appellant Roberts from bringing an action for damages 
resulting from their improper behaviour toward Capitol. There was noth- 
ing in the agreement, or in the exhibits, of a standard definition of net 
worth which authorized manipulation of accounts receivable or payment 
of undisclosed amounts payabie with the result that net worth would be- 
come negligible. The very essence of these agreements is the amount of 
money payment which Roberts would receive under their terms. Because 
of the fiduciary responsibility as President and General Manager under 
his contract with Capitol, and because for a period of twelve years Ken- 
nedy had been in exclusive control of the books, records and business of 
its operations while Roberts and the Board ot Directors had been for some 
months denied complete accounting statements, any conclusion by the Trial 
Court that Roberts was aware of nominal net worth is arbitrary and capri- 
cious. The payments themselves, as well as the establishment of several 
sources of independent testimony that the book value of the company's 
stock exceeded $14,000 and its market value as an operating property was 
several times that sum, established that either knowledge of a lesser net 
worth was fraudulently suppressed or that the net worth claimed by the 
Appellees of $3,863.47 was subsequently and erroneously misconstrued. 
Such a material representation would be fraudulent. It has long been es- 
tablished that the essential elements of fraud are: 

(1) a false representation, (2) in reference to a 
material fact, (3) made with knowledge of its falsity, 


(4) and with intent to deceive (5) with action taken in 
reliance upon the representation." 1 19 


The deposit by Roberts of the stock of Capitol in escrow and the execu- 


tion of the release was taken in reliance upon the representation that the 


| 
> Pence v. United States, 316 U.S. 332 (1942). adopted by this Court in United 


es 


States v. ; v. Kiefer, 97 U.S. App. D.C. 101, 228 F.2d 448 (1955) | 
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agreed payments would be made and any suggestion that he should have 


known that he was being defrauded is without judicial merit. 


The evidence of fraud before the District Court consisted of undis- 
puted facts and written documents. Paragraph 2 of the Memorandum of 
Agreement unmistakably reads that the "eonsideration" is to be $14 ,000 
(P. 5, supra). The logical and clear interpretation of this agreement is 
that the parties represented to each other and believed that the net worth 
was in the vicinity of $14,000. se 


This representation is confirmed in the record by the testimony of 
Directors Clarke, Knowles and Roberts (P. 5, supra). In the entire rec- 
ord the only evidence contra to the testimony of these three directors is 
that of Kennedy who answered "never" when he was asked if at "any of 
these mentioned meetings" he had ever represented to Appellant Roberts 
"any firm figure" as to the net worth of Capitol Insurance Underwriters 
(J.A. 64). Kennedy did not deny making representations as to net worth 
or that net worth was $14,000 to $17 000 to Clarke, Knowles and Roberts, 
who voted to ratify the agreement. The only director whose testimony was 
not heard was Sickles the Appellee who, although in Court, failed to support 


the above improper "accounting statement" when it was challenged. 


In these circumstances, this Appellate Court should draw its inde- 


pendent conclusion as to inferences which would vitiate the written contract. 


Appellees by their own counsel attempted to show that the net worth 
on September 30, 1959 was $12 432.89 (Defendant's Exh. 4-B; J.A. 34) and 
on December 31, 1959 was $11,769.37 (J.A. 35; Defendant's Exh. 5-B). 
Appellants did not and do not concede that these statements reflected an 
adequate net worth for the periods in question (J.A. 35). Mr. Kendrick, 

a highly reputable Certified Public Accountant, testified that there was no 


20 as Justice F. N. Hand said in Eddy v- Prudence Bonds Corp., "Appellate 
Courts have untrammelled power to interpret written documents.” 165 F. 2d 157 
(2nd Cir. 1947). See also United States v- John McShain, Inc., 103 U.S. App. D.C.. 
325, 258 F.2d 422 (1958), cert. den., 358 U.S. 832. 
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| 
unusuai loss or expenditure which would account for the alleged reduction 


prior to Kennedy's transfer} (See Plaintiff's Exh. 38 and Exh. 40 for 
identification). Both Mr. Hatzes and Mr. Altfriend testified that in their 
expert opinions Capitol Insurance Underwriters would have brought some - 
where around $50,000 in an outright sale under operating conditions (J.A. 
44, 46). | 


Despite the foregoing unmistakable evidence of fraud, the District 


Ccurt stated: 


"18. None of the detendants herein made any taise 
or fraudulent representation to Plaintiff Roberts to induce 
him to sign the Agreement , Amendment to Agreement and 
Release (Plaintiff's Exhs. 9 10 and 11). and the plaintiff 
Roberts relied on no fraudulent representation in execut- 
ing said instruments. (In this connection see motion of 
Plaintiff Roberts on page 5 of Plaintiff's Exh. 7)" (F 18) 


The entire related matter in the minutes referred to by the Court 


reads as follows: 


"Mr. Roberts thereupon moves as toliows: 


"It is the express understanding of all stockholders 
and directors present at this meeting that the Memoran- 
dum of Agreement and the Amendment to the Memorandum 
of Agreement, both dated March 30. 1960. constitute! the en- 
tire agreement between all of the parties with respect to 
Capitol Insurance Underwriters, Inc., and that any other 
representation with respect to the management of the com- 
pany and its affairs is vacated and denied.” 


"He moved further that the transactions heretotore 
set forth and made a part of these minutes should constitute 


21 Coupled with the above undisputed facts was the unexplained delay from 
March 31 to June 4 before any financial statement was presented to Roberts. 
Sickles had been directed as far back as the February 25th meeting: "to prepare 
promptly a detailed and accurate accounting for Capitol: he stated that it would 
be available in a few weeks. The minutes of the March 31 meeting (Plaintiff's 
Exh. 7) clearly state that Sickles would have this statement by April 4th (Plain- 
tiff's Exh. 5. p. 4). Especially so does this become suspicious when there is di- 
rect evidence in the minutes of the Board of Directors' meeting of Hufty, Eubank 
and Russell on May 11, 1960 of a disclosure by Russell that Capitol Insurance Un- 
derwriters would not cost Hufty, Eubank and Russell anything since the net worth 
value was so low (Plaintiff's Exh. 38). 
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"the entire agreement between the parties together with 

the representation embraced in these minutes, and that 

each party cause his assent thereto to be indicated by 

his signature to these minutes.” (Plaintiff's Exh. 7, p. 5). 

Clearly and unmistakably the District Court improperly interpreted 
the "motion" on p. 5 of Exhibit 7 as a statement by Roberts that no fraud- 
ulent statements had been made which induced him to execute the agree- 
ments. The representations of Kennedy at the meeting affected the agree- 
ment. Whereas quite obviously Roberts at that time did not know the 
statements were fraudulent. His statement was a part of the settlement 
agreement whereby he agreed to take in the vicinity of $14,000, the amount 
of his investment, instead of suing for a larger sum in the nature of dam- 
ages. In so doing Roberts relied on the representations of Kennedy that 
the net worth of Capitol, was sufficient to satisfy the $14,000 considera- 


tion. His motion sought assurance that no extraneous action would alter 


that sum or add conditions which had not been considered by Capitol's 


Board. 


Reliance by Appellants on Kennedy's statement is not at all incon- 
sistent with the evidence offered by Appellees at the trial or with any 
other finding of fact by the District Court although it directly challenges 
the Trial Court's Conclusion of Law No. 1, which improperly states that 
no fraudulent inducements were practiced on Appellant to obtain execu- 
tion of the agreement. Certainly no finding of fact of the Trial Court con- 
tradicts an interpretation of the written agreement that the represented 
"consideration" was to be in the vicinity of $14,000. Also the determina- 
tion by the Court in Findings of Fact 10 and 15 that Appellants knew at 
the time of the agreements that a very substantial portion of the business 
of Capitol Insurance had been taken by Appellees, does not conflict with 
this interpretation, although F 10 and F 15 were vigorously disputed by 
Appellants. Appellants testified quite clearly through Roberts that they 
did not realize the full extent to which the business had been diverted 
(J.A. 36) and therefore there was a full reliance upon the representations 
of Kennedy as to net worth. 
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Some considerable knowledge on the part of Appellants of diversion 
of business is not at all inconsistent with the clearly expressed intention 
of the parties in the written contract, the representations made by Ken- 
nedy to the Directors, the previous net worth statements, the expert testi- 
mony concerning market value of Capitol and the testimony of Mr. Kend- 
rick. Obviously, a factor in the acceptance ofa settlement was the impos- 
sibility of restoring an effective independent operation of Capitol after the 
departure of its employees and the comprehensive soliciation of its insur- 
ance clients by Kennedy whom, they. had. long known as President and active 
manager of Capitol. In fact, Appellants were in possession of the only 
comprehensive list of Capitals cents, “The standards adopted by this 
Court in Dollar v. Land, supra, when applied to the written documents 


and undisputed facts of this case require reversal: | 

"The Second Circuit Court of Appeals, discussing 
the Gypsum Case, derived the following: 'Where a trial 
judge sits without a jury, the rule varies with the char- 
acter of the evidence: (a) If he decides a fact issue on 
written evidence alone, we are as able as he to deter- 
mine credibility, and so we may disregard his finding. 
(b) Where the evidence is partly oral and the balance is 
written or deals with undisputed facts, then we may ig- 
nore the trial judge's finding and substitute our own, (1) 
if the written evidence or some undisputed fact renders 
the credibility of the oral testimony extremely doubtful , 
or (2) if the trial judge's finding must rest exclusively 
on the written evidence or the undisputed facts, so that 
his evaluation of credibility has no significance.’ " 22 
P. 248 | 


I. 


| 
THE TRIAL COURT WAS GOVERNED BY PRECONCEIVED 
AND PREDETERMINED CONVICTIONS AS TO: 
THE STATUS OF THE PARTIES 


Immediately upon the completion of oral argument, the Court an- 


nounced previously prepared written findings of fact and conclusions of 


law which were adverse to appellants. In Finding of Fact 18 the Court 


22 Orvis v. Higgins, 180 F. 2d. 537, 539 (2 Cir. 1950). 
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’ found that none of the defendants had made any false or fraudulent repre- 
sentation to Appellant Roberts to induce him to sign the Agreement, 
Amendment to Agreement and Release and that Roberts had not relied 


on any fraudulent representation in executing said instruments. 


This was but a culmination of an apparent predetermination of the 
proceedings. The Trial Court apparently accepted Appellees’ citation of 
authority to the effect that an "astute lawyer" cannot be defrauded in a 


business transaction. 


Whether intended to be complimentary or otherwise the following 
quotations from statements from the trial bench at the beginning of pro- 
ceedings prior to the receipt of evidence appear to have colored and con- 


trolled the court's evaluation of the documentary and parole evidence: 


"THE COURT: All right. Now, which terms haven't 
been lived up to. If you will point them out to me in the 
agreement. 


"IT suppose you wouldn't question that the plaintiff is 
one of the most astute lawyers who ever practiced before 
this Bar, would you?” (J.A. 20) 


"THE COURT: No; but I mean, do you mean plaintiff, 
who is, as I have said, a very astute lawyer, relied upon 
contemporaneous oral agreements which were not included 
in the written agreement?" (J.A. 21) 


"THE COURT: Well, this question arises in my mind. 
You are not dealing with some poor, ignorant, untutored, un- 
educated individual in entering into a written contract, who 
might rely on oral representations made before, and what 
not. You are dealing with people who are expert in law, and 
so on, and just offhand, it seems a little incredible that peo- 
ple of that sort would rely on extraneous oral representa- 
tions and oral agreement of anything as important as contin- 
uing a company in business rather than providing in some 
paragraph therein specifically that this would be done." 
(J.A. 21) 


The Court indicated at the very outset that it would have been in- 
clined to grant a motion of dismissal without hearing any evidence except 


for a recent decision of the Court of Appeals: 
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| 

“THE COURT: Well, Mr. Earnest, our Court of Ap- 
peals in questions of directed verdicts or dismissing on 
opening statement, and summary judgments, has gone very 
very far including one yesterday. It seems to me of little 
use to take a chance on two bites at the cherry on the fifth 
floor in this case. We have gotten to trial. I take it, as 
best I can gather from the plaintiff, that he claims some 
kind of conspiracy between your client and these alleged 
misrepresentations , and I think everybody concerned would 
be better off if we go ahead and try the case and finish it 
up all at once, one way or the other. Sol will deny your 
motion. 


"MR, EARNEST: Thank you, Your Honor. I am pain- 
fully aware of the case that came down this morning." 
(November 3, 1960; J.A. 21) | 


In Knapp v. Kinsey 23 the Court of Appeals stated: 


"One of the fundamental rights of a litigant under our 
judicial system is that he is entitled to a fair trial in a fair 
tribunal, and that fairness requires an absence of actual 
bias or prejudice in the trial of the case. In re Murchison, 
349 U.S. 133, 136, 75 S.Ct. 623, 99 L. Ed. 942; Talbert v. 
Muskegon Construction Co., 305 Mich. 345, 348, 9 N.W. 2d 
572. If this basic principle is violated, the judgment must 
be reversed. In re Murchison, supra; Berger v. United 
States, 255 U.S. 22, 41 S.Ct. 230, 65 L. Ed. 481; Moskun v. 
United States, 6 Cir., 143 F. 24 129, 130; N.L.R.B. v. 
Phelps, 5 Cir., 136 F. 2d 562. | 


"Bias or prejudice on the part of a judge may exhibit 


itself prior to the trial by acts or statements on his part." 
P. 465 | 


The rule in the District of Columbia was set our clearly in Gaddis 
v. Hongell: 74 | 


In addition it involved the further mistake, which was 
more than merely procedural, of voicing an opinion as to the 
merits of the case before plaintiff had even finished his testi- 
mony. This was clearly a precipitate step. Every judge 
should refrain from forming or expressing an opinion as to 


23 939 F.2d 458 (6th Cir. 1956). See also Wright v. Mathias - 128 A. 2d 658, 659 
(Mun. App. D.C. 1957). | 


24 447 A. 24 230, 232 (Mun. App. D.C. 1955). 
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"issues of fact until the case has been finally submitted to 
him. Martin v. Martin, 79 Cal. App. 2d 409,179 P 2d 655. 
This court has twice said that findings of fact should not 
be made either on motion of counsel or by a judge sua 
sponte until the evidence has been completed. Carow v. 
Bishop, D. C. Mun. App. 50 A. 2d 598; Meriam v. Sugre, 
D.C. Mun. App. 41 A 2d. 166. A plaintiff, and his counsel 
as well, must surely be frustrated when told that their 
claim has no merit -- not only before a trial is finished, 
but when it has barely gotten under way." P. 232 


25 
This principle was also recognized in Moore v. Moore: 


"As Judge Learned Hand has said: ‘Justice does not 
depend upon legal dialectics so much as upon the atmos- 
phere of the court room, and that in the end depends pri- 
marily upon the judge.' Brown v. Walter, 2 Cir., 62 F. 2d. 
798, 800 (quoted in Knapp v. Kinsey, 6 Cir., 232 F. 2d 458, 
467, certiorari denied 352 U.S. 892, 77 S. Ct. 131, 1 L. Ed. 
2d 86). 


"To keep 'the atmosphere of the court room' ina 
clear and true state of balance, and to make certain that 
justice satisfies the appearance of justice, counsel should 
not be denied the right to assist the court by oral argu- 
ment in analyzing evidence and applying the law." P. 644 


CONCLUSION 


For the reasons stated above, it is respectfully submitted that the 
Judgment of dismissal should be reversed and the cause should be re- 
manded to the District Court with instructions to (1) enter judgment for 
Appellant Roberts on the $10,000 promissory note with interest and costs, 
or in the alternative to (2) rescind the instant agreements and release, 
take evidence assessing damages against Appellees in favor of Appellants 
and enter judgment accordingly. 


25 135 A. 2d 643, 644 (Mun. App. D.C. 1957). See also Lewis v. Federal Services 
Discount of Baltimore, 170 A. 2d 235 (Mun. App. D.C. 1961). 


Of Counsel: 


Edmund D. Campbell 
822 Southern Building 
Washington 5,D.C. 


Roberts & McInnis 
600 Continental Building 
Washington 5, D.C. 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


JURISDICTION 


The jurisdiction of this Court rests upon 28 U.S.C. 


2 
APPELLEES’ STATEMENT OF THE CASE 


Appellant, William A. Roberts, brought this action in the United 
States District Court for the District of Columbia on behalf of himself, 
individually, and as a stockholder and director of Capitol Insurance 
Underwriters, Inc., and on behalf of Capitol Insurance Underwriters, Inc. 
The complaint was captioned "Complaint (Damages, Fraud and Rescis- 
sion)". The plaintiff asks in part that the Trial Court cancel and set 
aside agreements and the release executed between plaintiffs, Roberts 
and Capitol Insurance Underwriters, Inc., and the defendants, Hufty, 
Eubank & Russell, Inc., a/k/a Russell, Marsh and Kennedy, Inc., with 
money damages and, in the alternative, to grant judgment against the 
defendants, Hufty, Eubank & Russell, Inc., upon a promissory note exe- 
cuted March 31, 1960. The agreements and release referred to herein 
were attached to the complaint as Exhibits "A" and "B". 


The defendants filed answers denying the existence of fraud; deny- 
ing any grounds existed for rescission of Exhibits "A" and "B" attached 
to the complaint, and affirmatively pleading the validity of said Exhibits. 


Subsequent thereto, a pretrial was had before the Pretrial Commis- 
sioner, United States District Court for the District of Columbia. 


On November 13, 1961, the Trial Court dismissed the complaint 
(Conclusions of Law 3) holding that the agreements and release were not 
obtained by any fraudulent inducements and that Exhibits "A" and "B" 
were valid and binding on the parties thereof (Conclusions of Law 1). 


The Court also held that appellees were not indebted to appellant in any 


amount on the note executed March 31, 1960 (Conclusions of Law 2). 


Appellees, in response to the brief of appellant herein, deny that it 
was error for the Trial Court to hold that the net worth of Capitol Insur- 
ance Underwriters, Inc. on March 29, 1960 was $3,863.47; deny it was 
error for the Trial Court to hold that appellants herein were not induced 
to enter into Exhibits ''A' and "B" attached to the complaint by fraudulent 
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representations; deny that the Trial Court was governed by preconceived 
or predetermined convictions as to the status of the parties. 


STATEMENT OF FACTS | 


On February 23, 1960, Appellee Kennedy submitted his resignation 
as President and General Manager of said corporation, Capitol Insurance 
Underwriters, Inc. (R. 3- V.3; J.A. 24, 25); on February 25, 1960, a meet- 
ing of the stockholders and directors of said corporation was held to con- 
sider the resignation. The acceptance of the resignation was put to a vote 
by the Board of Directors and was accepted by the majority of the Board 
(R. 191; J.A. 39); all directors of the corporation were present at this 
meeting. The resignation was to be effective as of March 8, 1960 (R. 38- 


V. 2; J.A. 24). On March 8, 1960, appellee Kennedy became an employee 


of the insurance agency then known as Hufty, Eubank and Russell, Inc. 


(R. 361; J.A. 63). 


Differences have arisen between appellant herein and all appellees 
herein; conferences were had between appellant, appellees, Kennedy, 
Russell, and James C. Toomey, Esquire, counsel for appellees, between 
the dates March 22 and March 30, 1960. As a result of such conferences 
an instrument captioned "Memorandum of Agreement", Exhibit WAS 
attached to the complaint (plaintiffs' Exhibit 9) was prepared by appellant 
and Mr. Toomey (R. 61; J.A. 27). This agreement provided: "In settle- 
ment of the controversy between Capitol Insurance Underwriters, Inc. of 
Washington, D. C., William A. Roberts as Chairman of the Board, Presi- 
dent, a director and stockholder of that company and individually, and 
George B. Kennedy, Jr., former President and General Manager and 
presently a director and minority stockholder of the company, and his 
new association, Hufty, Eubank & Russell, Inc., of Washington, D. C., of 
which he is Vice President, it is agreed that the following action will be 
consummated immediately: | 

1. Capitol Insurance Underwriters, Inc. has caused to be prepared 


a current accounting statement of its affairs as of the close of business 
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March 29, 1960, by its employees and by William G. Sickles, certified 
accountant, which statement is to be delivered by Mr. Sickles to the 
parties to this agreement and to the corporation on April 4, 1960. The 


said statement will truly and correctly express all accounts receivable 


and all accounts billed or accrued and payable acknowledged by the 


corporation." 


The said Memorandum of Agreement continued to provide that 
appellant would sell his shares of stock for the sum of $14,000.00, in 
cash, to George B. ‘Kennedy, Jr. and Hufty, Eubank & Russell, Inc. Said 
amount was to be paid $4,000.00 in cash upon the settlement of the agree- 
ment and $10,000.00 by note payable monthly, commencing May 1, 1960. 
The agreement further provided, in paragraph 3 thereof, "It is expressly 
agreed that if the accounting statement as finally prepared by Mr. Sickles 
for Capitol Insurance Underwriters, Inc. as of the close of business 
March 29, 1960, discloses a net worth less than $14,000.00, assuming 
payment of current obligations as of that date justly due and payable and 
collection as of that date of accounts receivable, the amount of such 
deficiency may be applied to offset payments on the aforesaid note of 
$10,000.00, including the interest thereon, commencing retroactively 
with the last payment. * * *" There was prepared and executed by 
appellant on the same date an instrument captioned "Amendment to 
Memorandum of Agreement". (Plaintiffs' Exhibit 10). This instrument 
simply defined the term "net worth" as used in paragraph 3 of plaintiffs’ 
Exhibit 9, as follows: "The total amount of accounts receivable, cash in 
bank and personal property owned by Capitol Insurance Underwriters, 
Inc., as of March 29, 1960, less accounts payable and all unpaid outstand- 
ing obligations as'of the same date." On the same date there was pre- 
pared by Mr. Toomey and executed by appellant a release, which release 
provided that the appellant completely release appellees, George B. 
Kennedy, Jr. and Hufty, Eubank & Russell, Inc. and all its agents and 
employees from all claims, demands and liabilities brought by the said 


appellants. 
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Appellee Russell was present at two meetings to negotiate the pur- 
chase of appellant's stock interest in Capitol Insurance Underwriters, 
Inc. on March 30 and March 31, 1960 (R. 387, 388; J.A. 67, 68). Appellee 
Russell denied that he at any time represented to appellant Roberts any 
firm figure as to the net worth of Capitol Insurance Underwriters, Inc. 
(R. 389; J.A. 68). Appellee Kennedy testified that he was present at 
three meetings attempting to resolve the differences that existed with 
appellant, March 25, 30 and March 31, 1960 (R. 363; J.A. 63, 64; R. 366; 
J.A, 64). Appellee Kennedy testified that at none of these meetings did 
he represent to appellant the net worth of Capitol Insurance Underwriters, 
Inc. (R. 366-367; J.A. 64). The Trial Court obviously believed the testi- 
mony of the aforenamed appellees since the Court found: "17. None of 
the defendants herein represented to the defendant Roberts that the net 
worth valuation of Capitol Insurance Underwriters, Inc. at the time of the 
settlement was in excess of $17,000.00 or in excess of $17,000.00 with a 
variance not more than $100.00." (F. 17) | 


On March 31, 1960, the appellant was paid $4,000.00 in cash and 
given a note for $10,000.00 pursuant to the Memorandum of Agreement 
of March 30, 1960 (Plaintiff's Exhibit 9). On or about June 4, 1960, 
appellant Roberts was given by appellee Sickles a net worth statement as 
of March 29, 1960 (Plaintiff's Exhibit 22). This statement showed that 
the net worth of Capitol Insurance Underwriters, Inc. as of March 29, 
1960 was $3,863.47. In view of the provisions of page 2, paragraph 3, of 
the agreement (Plaintiff's Exhibit 9), the appellees believed that they 
owed no further monies to appellant. Subsequent thereto, the instant suit 


was filed. 


STATEMENT OF POINTS 
| 
It was agreed by all parties to the Memorandum of Agree- 
ment of March 30, 1960, as to the method of obtaining the 
net worth of Capitol Insurance Underwriters, Inc. as of 
March 29, 1960. The burden was on appellant to show that 
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the net worth of the said corporation, as of March 29, 1960, 
was other than this figure. 


There were no representations by appellees that the net 
worth of the corporation on March 29, 1960, was in excess 
of $14,000.00. 


The Trial Court was not governed by preconceived and 
predetermined convictions as to the status of the parties. 


SUMMARY OF ARGUMENT 


An agreement was entered into by all parties as to the method of 


obtaining the net worth. Appellant did not allege that the net worth 


figure arrived at by the party selected by him and the appellees was not 
a correct figure. Even at pretrial appellant did not make the allegation. 
Appellant was, or should have been, thoroughly familiar with the finan- 
cial position of the corporation. Appellant was not able to present evi- 
dence that the net worth figure arrived at by the accountant was 


incorrect. 


Appellant was unable to present evidence which proved the exist- 
ence of fraud by clear and convincing proof. The burden was on the 


appellant to do so. 


The record discloses nothing that would indicate that the Trial 
Court was governed by preconceived and predetermined convictions as 
to the status of the parties. The educational, professional and business 
background of a party, who alleges that he has been defrauded, must be 


taken into consideration. 
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ARGUMENT 
I 


IT WAS AGREED BY ALL PARTIES TO THE MEMORANDUM OF 
AGREEMENT OF MARCH 30, 1960, AS TO THE METHOD OF 
OBTAINING THE NET WORTH OF CAPITOL INSURANCE | 
UNDERWRITERS, INC. AS OF MARCH 29, 1960. THE BURDEN 
WAS ON APPELLANT TO SHOW THAT THE NET WORTH OF 
THE SAID CORPORATION AS OF MARCH 29, 1960, WAS 
OTHER THAN THIS FIGURE | 


I EEE 

The Memorandum of Agreement, Exhibit "A" attached to the original 
complaint herein, (Plaintiff's Exhibit 9) provides in paragraph 3 thereof 
that an accounting statement would be prepared by Mr. Sickles for appel- 
lee Capitol Insurance Underwriters, Inc. which would show the net worth 
as of the close of business on March 29, 1960. In the original complaint 
filed herein the appellant mentions the net worth figure in the following 
paragraphs: Paragraph 21, paragraph 26, paragraph 32 and paragraph 33. 
In paragraph 21, the appellant alleges that the excess of the company 
accounts receivable over its accounts payable was approximately 
$14,000.00. In paragraph 26 the appellant alleges that defendant Kennedy 
fraudulently misrepresented to appellant that the net worth of Capitol 
Insurance Underwriters, Inc. would be approximately $14, 000. 00. In 
paragraph 32 of said complaint, the appellant charges that shortly after 
the first installment payment on the promissory note became due, defend- 
ants, Sickles, Hufty, Eubank & Russell and Kennedy asserted against said 
note various offsets with respect to the purported net worth of the com- 
pany. In paragraph 33, the appellant charges that the offsets asserted 
against the net worth of the corporation were without foundation, in fact. 
In the pretrial order, page 3 thereof, under the heading "UNDISPUTED 
FACTS:" appears "Some time in April 1960 Sickles prepared an account- 
ing statement showing the net worth of Capitol Insurance Underwriters, 
Inc. as of the close of business March 29, 1960, pursuant to the definition 


of net worth contained in the ‘Amendment to Memorandum Agreement’, 


which disclosed a net worth of $3,863.47." On page 4 of said pretrial 


8 


order, appellant sets out a list of alleged false representations which 
were made to him. No. 2 of the alleged false representations was "That 
the net worth valuation of the company at time of settlement was approxi- 
mately $14,000.00, with a variance of not more than $100.00 (oral)."" 

This false representation was allegedly made by appellee Kennedy. On 
page 5 of the said pretrial order, the appellant says that this particular 
statement was false in that "The net worth valuation of the company at 
the time of settlement, as shown by the statement furnished by D. Sickles 
was $3,863.47, a variance of more than $100.00 from $17,000.00, and not 
a net worth of in excess of $17,000.00." No where in the original com- 
plaint or in the pretrial statement does appellant herein allege that the 
accounting statement prepared by appellee Sickles (Plaintiff's Exhibit 22) 
was fraudulent. He does allege that representations were made to him 


that the net worth figure would be in a much larger amount, but he does 


not allege that the accounting itself was improper. 


Appellant originally formed the corporation, Capitol Insurance 
Underwriters, Inc., in 1947 (R. 12; J.A. 23). The appellant at the time 
of the transactions complained of was the principal stockholder and chair- 
man of the Board of Directors of Capitol Insurance Underwriters, Inc. 
(paragraph 3 of complaint herein). The net worth as of May 31, 1959 
was $4,193.68 (Defendants' Exhibit 2) (R. 149; J.A. 34). The net worth 
as of September 30, 1959 was $12,432.89 (Defendants' Exhibit 4-A) (R. 
154; J.A. 34). Between the date May 31, 1959 and September 30, 1959, 
the appellant had put into the corporation an additional $10,000.00 (R. 156; 
J.A. 35). As of December 31, 1959, the net worth would have been 
$11,769.37 (R. 158; J.A. 35). In other words Capitol Insurance Under- 
writers, Inc. had consistently been losing money. As of the date of the 
meeting of the Board of Directors, February 25, 1960, appellee Kennedy 
stated that the corporation, in his opinion, was doomed (R. 190; J.A. 38). 
Certainly, it is not conceivable that appellant, a member of the bar of 
this Court and a businessman (R. 10-V. 2; J.A. 22) believed that the net 
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worth of this corporation, pursuant to the definition as set out in the 
Amendment to the Memorandum of Agreement (Plaintiff's Exhibit 10), 
could have been $14,000.00. 


Appellant relies on the testimony of a Certified te Accountant 
that the net worth of Capitol Insurance Underwriters, Inc. on March 29, 


1960 was considerably higher than $3,863.47. This witness was Wayne 
Kendrick. The witness stated that he had ''tmade a limited examination 
of the records of Capitol Insurance Underwriters, Inc." (R. 312; J.A. 52). 


"@. And what did your examination reveal? 


"A, Well, it revealed, first, that there was an adjust- 
ment to the accounts receivable ‘control as of March 29, 
1960, of approximately $4,100.00. It revealed that the pusi- 
ness from February — for February 1960, and March of 
1960, compared with the same months for the year 1959 
showed a drop in business of about 75 percent gross busi- 
ness." (R. 313; J.A. 53) 


| 
Mr. Kendrick, as regards the net worth of Capitol Insurance Underwriters, 


Inc., testified as follows: 
"THE COURT: * * * If he can tell us what the net 
worth of the company was on March the 29th, 1960, if he 
has checked the books and records, based on net worth as 
defined in the Amended Agreement, the Court would be 
immensely interested in that." (R. 322; J.A. 55) 


"THE COURT: But I understood that you were going 
to put on testimony to show that the net worth of this com- 
pany on March 29, 1960, was something in excess of 
$10,000.00. Now, did I misunderstand you? 


"Q. Mr. Kendrick, did you — were you able to i 
an opinion, on the basis of your study, as to the net worth 
of the company? 


"THE COURT: Well, now, I don't think an accountant 
forms an opinion. He determines the net worth, doesn' t he? 


"Q. Very well. Were you able to determine the 
approximate net worth of Capitol Insurance Underwriters? 


"A, I must say the records were not in too good shape. 
There was an —~ ." 


"THE COURT: * * * Were you able to determine the 
net worth on March 29, 1960 of Capitol Insurance Under- 
writers? 


“THE WITNESS: Not accurately, no, Sir." (R. 323- 
324; J.A. 56) 


Further in the testimony the Court presented to this witness the 


account prepared by appellee Sickles as of March 29, 1960 (Plaintiff's 


Exhibit 22) with the following testimony: 


“THE COURT: * * * Now, what customers did you find 
owed him money that he didn't include in his Schedule A? 
Were you able to find any? 


"THE WITNESS: That could not be found without a sub- 
stantial amount of work, and I presume Mr. Sickles couldn't 
find that or he would have probably either found them — if he 
would have found them, he would not have made this adjust- 
ment in here. 


"THE COURT: Well, then, you could not find, or did 
not find any specific accounts receivable not listed in 
Schedule A-1; is that correct? 


"THE WITNESS: That's right, but I, in my opinion, this 
should have been $4,100.00 more than those balances. 

"MR. EARNEST: Well, we are not interested in his 
opinion. 

"THE COURT: Well, it should have been. If you had 
been making up a net worth for the company and certifying 


it, would you have certified amounts due that you couldn't 
find due by individuals? 


"THE WITNESS: I wouldn't have certified this state- 
ment any more than Mr. Sickles would certify it. 


"THE COURT: You did not answer my question. 
"THE WITNESS: Would I? 
"THE COURT: Yes. 


"THE WITNESS: I think I would have attempted to find 
them, but it was impossible, probably, for me to find them — 
these missing balances or cards, several months after the 
books had been moved because the system is when an account 
is paid, they file it away as a paid file among thousands of 
others of Eubank & Russell's accounts. It would take a 
detailed checking, doing the books all over and following 
through. 
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‘ny addition to that, I don't know whether that balance 
was in agreement in December 31, although there was' no 
adjustment made in the December 31, 1959 balance sheet. 
So, but it's — it would be considerable work to i all 
those customers' accounts. 


"THE COURT: And you didn't do that. 
"THE WITNESS: NO, Sir. 


“THE COURT: And you found no single account | 
receivable as of March 29, 1960, in this individual's fame, 
which is not included in Schedule A-1? 


“THE WITNESS: That's correct." (R. 328-330; s A. 
59, 60) 


It is quite obvious from the testimony of Mr. Kendrick, appellant's 
witness, that he was unable to show where the figure of $3, 863. 47 was 
not a correct net worth figure. He concedes that appellee Sickles like- 
wise could not find the $4,100.00 referred to in appellant's brief. The 
fact remains that appellant was unable to find any items which should 
have been included in the accounts receivable which were not included 


therein. 


Appellant had access to the books and records of the) corporation 


following the time that the resignation of appellee Kennedy became 


effective, March 8, 1960 (R. 31; J.A. 27). 


"THE COURT: Well, then, in other words, the Boeke 
and records of the company were available to you in ae 
company's office? 


"THE WITNESS: Yes. 
"THE COURT: All right. 


"THE WITNESS: They were; books and Pecos, of 
course, would not indicate the status of the negotiations 
with customers as to either collections or as to renewals 
of accounts. | 


"THE COURT: I don't quite understand that. Could 
you from the books and records, or could a proper accountant, 
determine what was owed the company, what it owed what its 
cash balance was, et cetera? 
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"THE WITNESS: The answer is, Mr. Sickles who was a 
certified accountant apparently couldn't and said he couldn't, 

and the bookkeeper that I had in there with three years of 

training said he couldn't, that the accounts were incomplete 

and that there were records missing.” (R-31, V.3; J.A. 27) 

A method was agreed to by appellant and appellees for the deter- 
mination of the "net worth" of Capitol Insurance Underwriters, Inc. 
(Plaintiff's Exhibit 9, paragraph 3). A definition as to what constituted 
net worth was agreed to by all parties. (Plaintiff's Exhibit 10) The 


accounting statement was prepared by the party mutually agreed to by 


all parties to the Memorandum of Agreement (Plaintiff's Exhibit 22). 


The burden was on appellant to prove that the net worth figure arrived 
in this accounting statement was incorrect. The appellant failed to 


carry this burden. 


Appellant makes further argument that policies of customers, 
which were renewable prior to March 29, 1960 and which had not been 
cancelled, should have been included in accounts receivable. In support 
of this argument he brings up the three policies of Roberts Brothers 
Company. The testimony of Ruth Bland, Secretary of Roberts Brothers 
Company, is as follows: 

"Mrs. Bland, I show you Plaintiff's Exhibit 27 for 
identification and direct — first your attention to the date 


on the top of the policy. What is its inception date, and 
so on? 


"tA, March 1st, 1960 and the expiration is March Ist, 
1963. 


"Q. I now ask you when did you receive this particular 
policy, Mrs. Bland? 


"A. I believe — I can't say for sure but I believe we 
received it at the time we received the billing. That is 
customary policy. 


"Q. I direct your attention to the date at the lower left- 
hand corner, countersigned date, June 14, 1960; does that 
refresh your recollection? 


"THE WITNESS: I have the billing for it. That was 
dated — time stamped August 9." (R. 242, 243; J.A. 47) 
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Again, appellant refers to the policy issued to Suburban Delivery Service. 
Mr. Kendrick testified that the Suburban policy was not billed until April; 
that he did not know whether a binder was signed by Capitol Insurance 
Underwriters, Inc. (R. 331; J.A. 61). | 


I 
| 
THERE WERE NO REPRESENTATIONS BY APPELLEES THAT 
THE NET WORTH OF THE CORPORATION ON MARCH 29, 
1960 WAS IN EXCESS OF $14,000.00 


At the time of the execution of the Memorandum of Agreement 


(Plaintiff's Exhibit 9), the execution of the Amendment to the Memoran- 
dum of Agreement (Plaintiff's Exhibit 10) and the release (Plaintiff's 
Exhibit 11), all parties were aware of the fact that no one knew the true 
"net worth" of the corporation. This is made amply clear by paragraph 
3, page 2, of the Memorandum of Agreement (Plaintiff's Exhibit 9). The 
accounting statements referred to heretofore cover the following periods 
with the following amounts: As of May 31, 1959, the net worth of the 
corporation was $4,193.68 (R. 149; J.A. 34); the next period covered 
May 31, 1959 through September 30, 1959, which shows a net worth of 
$12,432.89 (R. 154; J.A. 34). Bear in mind that between the May 31, 1959 
statement and the September 30, 1959 statement there was an additional 
$10,000.00 deposited into the assets of the corporation by the appellant 
(R. 156; J.A. 35). As of December 31, 1959 the net worth value was 
$11,769.37 (R. 158; J.A. 35). This last accounting of December 31, 1959 
shows that between June 1, 1959 and December 31, 1959, there was a 
loss of $2,201.72 (R. 158; J.A. 35). From these figures it is quite 
apparent the business known as Capitol Insurance Underwriters, Inc. 
was in fact losing money at a very rapid pace. As set out above, appel- 
lant had full access to the books and records of the company but by his 
own testimony a true determination of what the financial picture of the 
corporation was could not have been made (R. 31; J.A. 21). The Certi- 
fied Public Accountant, called as a witness by appellant, reached the 
same conclusion (R. 328; J.A. 59). 
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Appellant sets out the essential elements of fraud as follows: 


"(1) A false representation, (2) in reference to a 

material fact, (3) made with knowledge of its falsity, 

(4) and with intent to deceive (5) with action taken in 

reliance upon the representation." 
This Court and other Courts have set up standards for the above listed 
elements of fraud. Each and every element must be proved by clear and 
convincing proof and the burden is on the plaintiff to do so.” Can it be 
said in the instant case that all of the elements have been proven by the 
plaintiff, appellant herein, in a clear and convincing fashion? Fraud is 
never presumed. It must be established by clear and convincing evidence 


and there must be an intention to defraud. 3 


Appellant refers to testimony of directors Clarke, Knowles and 
Roberts. Mr. Clarke was asked a question as to whether or not he had 
any discussions with either appellee Russell or appellee Kennedy about 
the net worth of Capitol Insurance Underwriters, Inc. (R. 266; J.A. 49). 
His response was: 

"A. And I've got a mental picture in my mind of some 
figures which show — showed at that time the net worth of — 

I think it was $14,000.00." (R. 267; J.A. 49) 

This is the most exact that this witness could become in his testimony 
despite the fact that following the meeting of March 31, 1960, he still 
had the books and records in his own custody (R. 269; J.A. 50). Witness 
Knowles testified: 
"The figure of $17,000 - plus was brought up and, as repre- 
sented by Mr. Kennedy, this all took place prior to the actual 


signing of the agreement which I believe is dated March 30th. 
* * * (R, 197; JA, 40) 


1 United States v. Kiefer, 97 U.S. App. D.C. 101, 228 F.2d 448. 
2 Lockwood v. Christakos, 86 U.S. App. D.C. 323, 181 F.2d 805. 
3 Kashat v. C.LR., 229 F.2d 282, CA 6, 1956. 


15 | 


This is the same witness who remembered the reference to the $17,000.00 
representation, but did not remember certain entries in the dinates of the 
meeting of the Board of Directors, which he himself had prepared (R. 205, 
206, 207; J.A. 41, 42). Appellant Roberts testified that Capitol Insurance 
Underwriters’ net worth was in the vicinity of $17,000.00. He further 
testified that these representations were made to him either by appellee 
Kennedy or appellee Russell. However, both appellees deny having made 
such representations (R. 389, 390; J.A. 68 and R. 366; J.A. 64). 


Appellant refers to the testimony of two so-called expert witnesses 
as to the sale value of Capitol Insurance Underwriters, Inc. | The first of 
these expert witnesses, Mr. Allfriend, conceded that he had never had an 
opportunity to study the records of the corporation and his opinion was 
based on a hypothetical question (R. 218, 219; J.A. 43, 44, 45) and (R. 224; 

J.A. 45). The other expert witness, Mr. Hatzes, likewise conceded that 
he never examined any one of the financial records of this corporation 
(R. 230; J.A. 46). The entire appeal of this portion of appellant's brief is 
based on fraud. The five elements of fraud have heretofore been spelled 


4 


out. | 


Appellant relies on Dollar v. Land, 87 U.S. App. D.C. 214, 184 
F.2d 245, 248. There this Honorable Court said: "A finding | is clearly 
erroneous when although there is evidence to support, the reviewing 
Court on the entire evidence is left with the definite and firta conviction 
that a mistake has been committed." This Court has held that at each 
and every element of fraud it must be proved by clear and convincing 


proof and the burden is on the plaintiff to do so.° 


Again, it has been spelled out that fraud is never presumed. It 


must be established by clear and convincing evidence and there must be 


an intention to defraud.° In the instant case an examination of the 


United States v. Kiefer, 97 U.S. App. D.C. 101, 228 F. 2d 448. 
® Lockwood v. Christakos, 86 U.S. App. D.C. 323, 181 F.2d 805. 
6 kKashat v. C.1.R., 229 F.2d 282, CA 6, 1956. 
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evidence cited herein and in appellant's brief does not show that the 
appellant, plaintiff below, has met the standards set up by the Courts. 


saat 


THE TRIAL COURT WAS NOT GOVERNED BY PRECONCEIVED 

AND PREDETERMINED CONVICTIONS AS TO THE STATUS OF 

THE PARTIES 

The trial of the instant case commenced on Friday, November 3, 

1961 at 10:00 A.M. The trial recessed at 3:45 P.M. on that date until 
10:00 A.M. Monday, November 6, 1961. The trial resumed at 10:00 A.M. 
Monday, November 6, 1961 and recessed at 4:00 P.M. until 10:00 A.M., 
November 7, 1961. The trial resumed at 10:00 A.M., November 7, 1961, 
and both sides rested at approximately 3:07 P.M., November 7, 1961 
until 1:45 P.M., Wednesday, November 8, 1961. At that time counsel 
argued their respective cases. Certainly, plaintiff was given full time 
to present all evidence in support of his complaint. 


This Court has spelled out the importance of determining whether 
the parties stand on equality. "Among the circumstance to be considered 
is whether the opinion is expressed by a party having superior or exclu- 
sive knowledge to one without such knowledge and misrepresentations the 


actual facts of the maker. Thus, it is important to determine whether the 


parties stand on equality.'"” 


It stands to reason that the Court will take into consideration the 
educational, professional and business background of the party who 
alleges that he has been defrauded. In the present case, the appellant is 
by his own testimony a member of the bar of this Court and has been for 
about 35 years (R. 10; J.A. 22). Again, by his own testimony, he had 
been engaged in the ownership of Capitol Insurance Underwriters, Inc. 


for a period of some 14 years, had been an officer and director of a 


: McNabb v. Thomas, 88 U.S. App. D.C. 379, 190 F.2d 608, 610. 
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number of other companies concerned with the insurance basiness (R. 11- 
V. 2; J.A, 22, 23). The appellant cites statements made by the Court 
asking whether or not the appellant, a member of the bar, relied on oral 
representations not included in the written agreement (R. 4-V. 2; J.A. 21). 
Certainly, this is not an indication that the Court was prejudiced against 
the appellant. The entire record discloses no bias nor prejudice in the 
trial of this case.® Gaddis v. Hongell. Therein the Municipal Court of 
Appeals found fault with the Trial Court because the Trial Court had 
voiced an opinion as to the merits of the case before plaintiff had finished 
his testimony. The Trial Court in the instant case had expressed no 
opinion until after both sides had rested their respective cases (R. 393; 
J.A. 69). | 


CONC LUSION 


It is respectfully submitted that the finding and judgment of the 


Trial Court should be affirmed. 


JAMES C. TOOMEY 


910 - 17th Street, N. W. 
Washington 6, D! C. 


Attorney for Appellees 


Gaddis v. Hongell, 117 A.2d 230 (Municipal App. D.C. 1955). 
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REPLY BRIEF OF APPELLANTS 


INTRODUCTION | 
Appellees in their Brief merely deny Appellants' Arguments II and 
III and in no way challenge the evidence presented in Appellants’ Brief in 
support of these two points. Since the issues and evidence in support 
thereof are squarely before the Court, no further comment by Appellants 
is in order. However, Appellees raise certain questions under Argument 


I which Appellants deem it necessary in the interest of clarity, to answer. 


2 
ARGUMENT 
I 


The first point raised by Appellants, for the convenience of the 
Court, was that it was error for the District Court to find that the net 
worth of Capitol on March 29, 1960 was $3,863.47, when there was no 
evidence in the record to support this amount as the net worth value. 
Appellees, in reply, attempted to offer five reasons why the Court's 
Finding of Fact No. 19 as to net worth should be sustained. Essentially, 
Appellees’ argument is two-pronged: (1) they claim to be surprised that 
Appellants challenge the net worth statement of Capitol's Director Sickles 
(Plaintiff's Exhibit 22); and (2) they allege that Appellants failed in their 
burden of proof. We show below that this two-pronged argument must 


fail. 


Appellees' argument in the nature of surprise concerning the com- 
plaint and pretrial order is more in keeping with a technical argument 
which would have been better raised under ancient common law pleadings 
than under the modern rules of civil procedure. Aside from this, Ap- 
pellants, as will be shown shortly, clearly raised the issue in their com- 
plaint, continued it at the pretrial hearing when it was recognized in the 
Pretrial Order by Appellees and, most important of all it was clearly 
before the Lower Court and Appellees at the time of trial. 


Appellees’ ultimate argument that Appellants failed in their burden 
of proof misconstrues the nature of Appellants’ appeal which is essentially 
that there was not evidence before the Lower Court to enable the Court to 
make a finding that the net worth was $3,863.47. This is not a question 
of burden of proof, and even were this Court to determine that the burden 
was on Appellants, it was overwhelmingly sustained and shifted to Ap- 


pellees.? The inapplicability of each of the five points raised by Appellees 


Because of the District Court's statement that it did not understand accounting, 
Appellants will consider Appellees" position in detail at the risk of stating the 
obvious. 
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in support of the net worth statement is briefly shown below in separate 
sections: | 


Appellees' arguments are set out in numbered quotations as follows: 


1. "An Agreement was entered into by all parties as to the method of 
obtaining the net worth." (D. 6)? 


The above "Agreement" referred to by Appellees (Plain- 


tiffs' Exhibit 10) defined the "net worth" as used in paragraph 3 of Plain- 
tiffs' Exhibit 9. This Agreement provided that net worth was to include 
"The total amount of accounts receivable" (D. 4). In simplest terms, 
Appellants argument here, in part, is that the accounting, prepared by 
Mr. Sickles, which was to be presented on April 4, 1960 did not contain 
all of the accounts receivable of Capitol Insurance Underwriters, Inc. as 
called for in the definition of net worth (D. 4). 


Paragraph 1 of the Memorandum of Agreement sets out that 


the accounting statement to be prepared by "William G. Sickles, certified 
| 

"| . is to be delivered by Mr. Sickles to the parties 

to this agreement and to the corporation on April 4, 

1960. The said statement will truly and correctly ex- 

press all accounts receivable and all accounts billed 

or accrued and payable acknowledged by the Sennen 

tion.” (Plaintiffs' Exhibit 9, Para. 1) 


accountant": 


The statement of Mr. Sickles was not, in fact, presented “ Appellants 
until on or about June 4, 1960 (D. 5). During this period Appellants were 


actively seeking an accurate accounting (J.A. 29). | 


The fact that Appellants entered into the above agreement, as to the 
method of computing net worth, obviously does not prevent the raising of 
Argument I. Footnote 9 from Appellants' brief, page 12, sets out the 
following from the minutes of the meeting at which the agreement was 
adopted: 
2 References to the Joint Appendix are designated "J.A.;" references to Ap- 


pellees' brief are designated "D"' and references to Appellants’ brief are shown 
as "wp! w | 
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"9 
The minutes of March 31, 1960 meeting (Plain- 


tiffs’ Exh. 7) state: 'Mr. Roberts stated that Mr. 
Sickles and Mr. Clarke would present on Monday, 
April 4th, the required accounting statement of the 
business of the company as of the close of business 
March 29, 1960, and that it was agreed that the 
parties would examine such accounting statement 
and upon its being found correct would conclude the 
required transactions in accordance with the Memo- 
randum of Agreement and the amendment to the 
Memorandum of Agreement.’ (Emphasis added)" 


From the moment that they first saw the unsigned and un- 


certified "accounting statement,” prepared by Sickles, Appellants 
challenged its validity.(P. 6, infra). 


2. ‘Appellant did not allege that the net worth figure arrived at by the 
party selected by him and the appellees was not a correct figure." 
(D. 6). 
Appellees' statement above is wholly without foundation. 
Appellants in paragraphs 21, 26 and 33 of their complaint clearly allege 
that the net worth at the time of execution of the agreements was con- 
siderably higher than the $3,863.47 as shown on Exhibit 22 (J.A. 8, 9, 
and 10). 


Further, Appellants in their complaint sought as relief, "in 
the alternative, to grant judgment against the defendants, Hufty, Eubank 
& Russell, Inc., upon a promissory note executed March 31, 1960" (D. 2) 
in the amount of $10,000 (J.A. 12). In order to seek judgment on the 
above note, Appellants had to challenge the net worth statement as 
prepared by Sickles and consequently placed in issue the validity of this 


alleged accounting statement from the very outset of this suit. 


3. ‘Even at pretrial Appellant did not make the allegation" (D. 6). 


In support of this statement, Appellees quote from page 3 
of the pretrial order, under the heading of Undisputed Facts (D. 7). 
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Therein Appellants stipulated that Sickles prepared a staterhent showing 
the net worth to be $3,863.47. Appellants did not admit that this was a 
proper accounting statement or that the amount was in truth the net worth 
of Capitol Insurance Underwriters but only that the Appellees submitted 
these papers at the June 4, 1960 meeting alleging that it was the net worth. 
Appellants, themselves, introduced into evidence at trial this statement 
prepared by Sickles for the purpose of showing that it was grossly in- 
correct (See P. 6, infra). The pretrial order under Stipulations provides 
that these exhibits are to be admitted without formal proof of authenticity 
subject to all other objections, i.e., materiality and competency (J.A. 19). 


Appellees refer to page 4 of the pretrial order and state that 
Appellants do not allege in the list of alleged false representations that 
the accounting statement prepared by Sickles was false or that the account - 
ing itself was improper (D. 7, 8). The accounting statement was not in 
the nature of a representation made by Sickles since he did not sign it and 
Appellants did not consider it to be such. Naturally, it would not be in- 
cluded in this list. It is obvious, however, that the Appellants were 
challenging the statement prepared by Sickles and, more important, that 
Appellees recognized this. Defendants-Appellees Russell, Kennedy, 


Hufty, Eubank & Russell, Inc. and Sickles clearly indicate So on Page 9 


of the pretrial order: 


"These Ds deny that P is entitled to any relief prayed 
and ask the court to declare that there is nothing due 


and owing to P on the $10,000 note, in view of the net 
valuation of Capitol Insurance Underwriters as of the 


date of the agreement of March 30, 1960." 


Thus, Appellees’ points 3 and 4 under Argument I, even if 
technically well-grounded under ancient procedure, are unfounded in fact. 
Aside from the complaint and pretrial order, the issue of the validity of 
Exhibit 22 was unmistakably raised at the time of the trial and was be- 
fore the Court and Appellees. | 
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Appellants obviously indicated, when introducing Exhibit 22 into 
evidence, that they were challenging its validity: 


"MR. ROBERTS: There was a schedule of 
liabilities there shown including a number of accounts 
receivable and those which were scheduled and the 
liabilities were shown as $29,596.62, including $261.00 
liability to Mr. Sickles himself and liabilities to others. 


I examined the account and said it's ridiculous 


MR. ARENS: May this be marked for identification 
before being offered, please. 


MR, TOOMEY: May I see that prior -- 
(The document in question was shown to counsel.) 
MR. EARNEST: No objection. 
MR. ARENS: May this be received ? 
THE COURT: Mark it and it will be admitted. 
DEPUTY CLERK: Number 22." (R. 105) 
(Emphasis added) 
The Court even.asked Counsel below if the net worth on March 
29, 1960 was being challenged: 
"THE COURT: But I understand that you were 
going to put on testimony to show that the net worth of 


this company on March 29, 1960, was something in ex- 
cess of $10,000. Now, didI misunderstand you? 


MR. ARENS: No, Your Honor, you did not. That 
was my intention. 


THE COURT: All right. Well, are you going to 
do it by this witness? If you are, do it. 


MR, ARENS: Yes, Your Honor.” (J.A. 56) 


A comparison of the above quote from the official transcript 
concerning this issue raised by Appellees with the same quote as set out 
on page 9 of Appellees brief indicates the deceptive use of the record 
employed by Appellees. 
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4. "Appellant was, or should have been, thoroughly familiar with the 
financial position of the corporation. " (D. 6) 


This argument advanced by Appellees does not even support 
their position. | 


It is obvious that Appellant Roberts' familiarity or non- 


familiarity with the financial position has nothing to do with whether 
there was evidence before the Court which would sustain Finding of Fact 
19. His position is best shown by the acceptance of the $14,000 agreed 
consideration, $4,000 in cash and the $10,000 note. Likewise, the status 
of his knowledge does not bear on whether Exhibit 22 contained all ac- 
counts receivable. As shown above, Appellant Roberts, on the basis of 
his knowledge immediately upon seeing the net worth statement, stated 
that it was "ridiculous."(R. 109) | 


The difficulty encountered by Appellants in obtaining financial 
records of the Company is readily seen by glancing at the table of rel- 
evant docket entries (J.A. 2). 


Motions were filed by Plaintiffs - Appellants | on April 7, 
1961, and August 2, 1961 for Production of Documents. The April 7 
motion granted on May 19, 1961 did not yield the information sought. 
The August 2 motion was withdrawn at the request of Appellees. Failure 
to obtain inspection of the documents necessitated subsequent renewal 
of the motion by Appellants on September 14, 1961. This third motion, 
which was not granted until October 27, a month after the pretrial pro- 
ceeding, was the first time that Appellants' Accountant, Mr. Kendrick, 
had fair access to the financial records of Capitol Insurance Under - 


writers, Inc. 
| 


It is clear that immediately following the March 31st agree- 
ment the Capitol offices were abandoned at their long established loca- 
tion and all records were moved into the offices of the Appellees for 


continued operation of the company. (J.A. 50). Later they were so 
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intermingled with the Hufty, Eubank & Russell files as to prevent effective 
reconstruction (J.A. 51). 


Kendrick was obliged on the one hand to accept the book 
record of liability for insurance premiums in the control account and on 
the other, since the card record of separate client accounts was delib- 
erately disbursed by Appellees, found it impossible to audit the total of 
accounts receivable so as to balance the control obligations (J.A. 52, et 


seq.). 


By reference to certain other records it was possible to 
determine that some large continuing accounts which had been bound in 
Capitol before March 31st should have been reflected in accounts re- 
ceiyable. It was also possible to prove by comparison with earlier re- 
newals of record that many account cards were missing and that Sickles 
had written off the corresponding assets (P. 9, infra). 


The trial court seemed unable to understand that the very 
nature of the alleged fraudulent action with respect to records entrusted 
to the Appellees was the reason why Kendrick in subsequent investiga- 


tion of the accounts could only establish that the Sickles statement was 


in error and give his opinion based upon trends that the represented net 


worth in excess of $14,000 was probably correct as of March 31. There 
can be no doubt, however, that Kendrick was able to determine that the net 
worth figure arrived at by Sickles was incorrect (J.A. 57). 


5. "Appellant was not able to present evidence that the net worth 
figure arrived at by the Accountant was incorrect" (D. 6). 
Appellees here argue that Appellants failed in their burden 
of proof because they were unable to find accounts receivable which were 
not included in Exhibit 22 (D. 11). Appellants submit that this conclu- 
sion is completely contrary to undisputed evidence. 
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However, the first point that Appellants raise on brief is that 
Exhibit 22 was not evidence before the Court which would enable it to 
make Finding of Fact 19. Sickles did not sign the papers which were 
before the Court; he did not take the stand to state that Exhibit 22 was 
an accurate accounting statement and give reasons in support thereof; 
he at no place in the record, nor for that matter do any of Appellees, 
affirm Exhibit 22 which was put into evidence and challenged by Appel- 
lants. The initial question before this Court is not one of sustaining a 
burden of proof but rather, even if Appellants had submitted no testimony, 
was there evidence before the Court, to support the finding that net worth 
on March 29, 1960 was $3,863.47 (See pp. 11-13 Appellants! Brief). 
Exhibit 22 was simply not an acceptable accounting statement which 
would permit determination of the litigants' rights nor was it such a 
certified accounting as was required by the contract to be submitted by 
Sickles on April 4, 1960. Mr. Wayne Kendrick, an acknowledged and 
well-known Certified Public Accountant, who enjoys a very fine reputa- 
tion (J.A. 53), said that he would not certify this statement any more than 
Sickles would (D. 10). | 


In support of their argument that Appellants failed to support 


their burden of proof, Appellees quote from testimony: by Mr. Kendrick 
(D. 10). However, Appellees, for reasons of their own, omit the clearly 
stated expert testimony of Mr. Kendrick which immediately Casco the 


portion printed in their Brief: 


"BY MR, ARENS: 


Q. Mr. Kendrick, did you examine Mr. Sickles’ 
statements of net worth? A. I did. | 


THE COURT: And, I take it, you are now peeasine, 
about the one of March 29th, 1960? | 


MR, ARENS: That's right, Your Honor. 
BY MR, ARENS: 


Q. Did you find any discrepancy between the 
accounts receivable and the control cards ? 
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A. Mr. Sickles made a general entry and wrote off 
against net worth accounts receivable to the extent of 
$4,000, about $100, about approximately $4100. 


Q. Discrepancy was $4,100? A. That's right. 


THE COURT: Now, you say discrepancy. He 
wrote them off. Do you know, were they properly 
written off or not? 


THE WITNESS: Your Honor, it was an adjust- 
ment. The control account indicated that there should 
be approximately $4,000 more in creditors — cus- 
tomer's balances than Mr. Sickles apparently could 
find. In other words, they have control accounts to 
which they charge everything. It is chargeable to the 
customers, and they have credit with all the cash 
receipts on account of payments. That control balance 
is supposed to equal the balances taken from the cus- 
tomers’ individual cards or slips they had. In other 
words, $4,100 approximately that disappeared for 
some reason, control in my opinion is more likely to 
be the correct amount than to find a few slips of paper 
here and there and add them up and say that that is the 
Value of the accounts receivable. Something happened 


to over $4,000 worth of the customers’ balances. 


THE COURT: Mr. Kendrick, I haven't followed 
you because I am not an accountant. Do we have a copy 
of the account here somewhere ? 


THE WITNESS: Well, the account is carried in 
general ledger as accounts receivable and would say 
"accounts receivable and control." 


THE COURT: Wait a minute. Maybe if I could 
start with an account, then I could understand what 
you are getting at. Do we have an account of March 29, 
1960? There was one prepared, wasn't there? 


MR. ARENS: If Your Honor please, perhaps 
the witness’ report could be submitted in evidence. It 
might clarify some of the matters. 


THE COURT: Do you have a copy of your 
report there, Mr. Kendrick? 


THE WITNESS: Yes, but the report that would 
be used is the one that Mr. Sickles made as the one 
for this settlement. In other words, he made a balance 
sheet showing the net worth of $3,800, approximately. 


‘ 11 iT 
THE COURT: Now, do we have a copy of that ? 
Somebody ought to have one. 


| 
THE WITNESS: That is the one I have here — 
somebody — 


MR. TOOMEY: I have a copy, Your Honor 
(Plaintiffs' Exhibit 22). 


THE COURT: Let me see it. Let me see if we 
can start from that and I can understand what Mr. 
Kendrick is talking about. I am not an accountant. 


(Documents were handed to the Court). 


THE COURT: Now, Schedule A-1 is a schedule 
of accounts receivable; is that correct? 


THE WITNESS: Yes, sir, that's right. 


THE COURT: Now, did you find some accounts 
that are not listed there; and, if so, what were they 
and in what account ? 


THE WITNESS: I found that this — these 
amounts on Schedule A-1, you will find, Your Honor, 
that they are carrying over in that amount — is carried 
over into Exhibit A, balance sheet, as of March 29, and 
then in that statement it shows accounts receivable 
Schedule A-1, $31,302.10. 


THE COURT: All right. 


THE WITNESS: But before these accounts were 
written off or disappeared, that should have been ap- 
proximately $35,400, because after the books were 
closed, Mr. Sickles, in making up his statements of 
accounts receivable, could not find individual balances 
on cards that, adding them up, would equal the icontrol 
account to the extent of $4,100. That, he charged 
against net worth. | 


In other words, net worth was reduced $4,100 
approximately because he could not find the individual 
balances due the customers to equal what had been 
charged in his control account. The control is a 
summary account of all the various customers' 
accounts." (J.A. 57) (Emphasis added) 


It is difficult for Appellants to conceive of how a competent 


accountant can state, more clearly, that the net worth accounting state- 


ment was in error. 
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Another specific instance given by Mr. Kendrick to show that 
the net worth on March 29, 1960 was other than as stated in Exhibit 22 
was in connection with Suburban Delivery Service and Curles Movers. 


Both were customers of Capitol Insurance Underwriters, whose insurance 


would normally have been renewed in February. 


"MR. ARENS: 


Q. Were there any premiums due in February, 
Mr. Kendrick, which were not included in Capitol 
Insurance Underwriters accounts? A. Yes, Sir. 


Q. What were they? A. One of them was 
Suburban — I only tested two of the larger ones. One 
was Curles Movers and the other one was Suburban 
Delivery Service. They had binders on them but 
Capitol didn't have them on the books. 


Q. And in what amount were they? A. Curles 
Movers, $5,008.62. 


THE COURT: Who is that ? 

THE WITNESS: Curles Movers. . . 

THE COURT: How do you Spell that ? 

THE WITNESS: C-u-r-l-e-s M-o-v-e-r-s. 
THE COURT: They had what, $5,000? 

THE WITNESS: $5,008.62. 

THE COURT: All right. Suburban Delivery? 


THE WITNESS: Suburban Delivery Service was 
$3,798.40. .. 


THE COURT: Three thousand what ? 
THE WITNESS: Seven ninety eight 04. 


THE COURT: Well, now, are you saying then 
that you did find that they owed Capitol Insurance, on 
March 29th, $5,000 and $3,700 respectively ? 


THE WITNESS: I say that was business that 
should have been on Capitol Insurance's books because 
those people had a binder on them and that was the 
normal — should have been renewed. If they were not 
on the books, it should have been on Capitol's books. 


THE COURT: Were they renewed by Capitol 
Insurance ? 
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THE WITNESS: That depends. They were peanid 
from February lst. They were not written until April 
put they had a binder from February 1st, cae to 
the insurance company. 


THE COURT: A binder issued by enon? 


THE WITNESS: National Surety. I couldn’ t 
check on Curles about the binder. I checked on the 
Suburban. They had a binder for February 1st, | 
although the policy was billed, it was not billed until 
April. 


THE COURT: Was the binder signed by Capitol 
Insurance Underwriters, Inc. ? 


THE WITNESS: I don't know. I just know that 
Capitol Insurance did not have the business on its 
books. 


THE COURT: All right.” (J.A. 60) (Emphasis 
added). 


| 

Appellees refer only to the fact that Kendrick did not know if 
the binder was signed by Capitol Insurance Underwriters (D. 13). How- 
ever, it is undisputed that Suburban and other policies were bound in 
February, 1960. Since Kennedy's only association with a brokerage 
agency at that time was with Capitol, it necessarily follows that these 
policies must have been bound with Capitol Insurance Underwriters (J.A, 
63). There is no record that any of these policies were ever cancelled 
and therefore they should have been included as accounts receivable (See 
pp. 16, 17, 18 of Appellants' Brief). Appellees make no mention of Ap- 
pellants' point that for purposes of determining net worth, accounts which 
could be renewed in the normal course of business should be listed as 
accounts receivable. It is customary to prepare an accounting statement 


as if the business were to be continued indefinitely. 


Appellees in no way contradict the fact advanced by Appellants 
that the policies of Roberts Brothers Company should have been included 
in accounts receivable. (D. 12, Appellants' Brief pp. 17, 18). Likewise, 


Appellees make no mention of the compensation in lieu of commission 


14 


due and payable to Roberts which appeared on the books and was eliminated 
from the deferred informal statement prepared by Sickles (J..A. 135,. line 18). 


In G. H. Miller and Company v. United States, where the peti- 
tioners had offered no evidence to contradict the plaintiff's case,the 
Court held: 


"| | if a plaintiff establishes a prima facie case and 
the defendant offers no evidence in defense the plain- 
tiff has discharged the burden of proof by a prepon- - 

derance or-greater weight of the evidence.” 260 F. 2d 
286 (7th Cir. 1958). 


In conclusion, it is respectfully submitted that the relief requested 


in Appellants brief should be granted. 
Respectfully submitted, 


BRADLEY G. McDONALD 
BETTY JANE SOUTHARD 


600 Continental Building 
Washington 5, D.C. 


Attorneys for Appellants 


Of Counsel: 


EDMUND D. CAMPBELL 
822 Southern Building 
Washington 5, D.C. 


ROBERTS & McINNIS 
600 Continental Building 
Washington 5, D. C. 
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COMPLAINT 


Jurisdiction is based on the fact that it is a civil action involving 
over $3,000.00, exclusive of costs and interest. 

2. Plaintiff Roberts brings this action on behalf of himself, per- 
sonally and as a stockholder and director of Defendant-Capitol Insurance 
Underwriters, Inc., hereinafter referred to as the "Company." 

3. Plaintiff is now and was at the time of the transactions herein 
complained of principal stockholder and Chairman of the Board of Di- 
rectors of the Company. 

4. This action is not a collusive one to confer on a Court of the 
United States , jurisdiction of any action of which it would not otherwise 
have jurisdiction. 

5. At all times herein referred to, Capitol Insurance Underwriters, 
a Delaware corporation, was engaged principally in the casualty insur- 
ance business, its authorized capitalization consisting of two hundred 
fifty shares of common stock of which two hundred shares have been issued. 

6. That the following Defendants have been directors of the Company 
during the periods set forth after their names: 

George B. Kennedy, from October 3, 1949 to date. 
William G. Russell. from March 31, 1960 to date. 
John D. Marsh, from March 31, 1960 to date. 
William G. Sickles, from July 1, 1959 to date. 

7. That Defendants named in paragraph six above include all of the 
directors of said Company from October 3d, 1949 to date of commence- 
ment of this action, except for James D. Bligh, Jr. who was a director 
from October 3d, 1949 to December 13th, 1957 and Plaintiff-Roberts who 
was 2 director from October 3d. 1949 to date of commencement of this 
action and Frederick W. C. Haddad who was a director from December 
13th, 1957 to July 1st, 1959 and Peter A. Knowles who was a director 
from August 1st, 1959 to March 31st. 1960 and John L. Clarke who was 
a director from August 6th, 1959 to March 31st, 1960. 
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8. The following Defendants served as officers of said Company 
during the periods set forth after their names: | 
George B. Kennedy, from October 3d, 1949 to date. 
William G. Russell, from March 31st, 1960. to date. 
John D. Marsh, from March 31st, 1960 to date. 
9. That Defendants named in paragraph eight above, include all of 
the officers of said Company from October 3d, 1949 to date of commence- 
ment of this action, except for the following: 


President October 3, 1949 to May 1, 1951 James D.. Bligh, Jr. 
February 25, 1960 to March 31, 1960 Plaintiff-Roberts. 


Vice President May 1, 1951 to Dec. 13, 1957 James D. Bligh, Jr. 
Dec. 13,1957 to July 1, 1959 James B. O'Day 
Aug. 6, 1959 to March 31, 1960 John L. Clarke 


Secretary Oct. 3, 1949 to Aug. 6, 1959 Plaintiff-Roberts 
Aug. 6, 1959 to March 31, 1960 Peter A. Knowles 


Treasurer May 1, 1951 to Dec. 13, 1957 James D. Bligh, Jr. 
Dec. 13, 1957 to Aug. 6, 1959 John B. O'Day 
Aug. 6, 1959 to March 31,1960 John L. Clarke 


Assistant Secretary 
Nov. 24, 1950 to Aug. 18, 1955 Ella Groke s(RouIaSON) 
Aug. 18, 1955 to Dec. 13, 1957 Joseph M. Gallagher 
Dec. 13, 1957 to Aug. 6, 1959 Frederick W. C. Haddad 
Aug. 6, 1959 to date Irene Kennedy. 


10. At all times herein referred to, Defendant-Kennedy as President 
and Director of said Company, in association with the other Defendants 
herein, dominated and controlled the Company. Plaintiff-Roberts assumed 
substantial personal credit on behalf of Defendant-Kennedy and caused to 


be advanced large sums of money for the acquisition of ue Company's 


stock by him. 

11. During the first months of 1960 (the precise date being unknown 
to Plaintiffs) Defendants entered into a conspiracy with each other to 
mulct the Company for the benefit, directly or indirectly of Defendants 
herein and Defendant-Kennedy to solicit and divert the business and assets 
of said Company. Defendants Marsh and Russell who thereafter becoming 
both directors and officers of said Company, were parties to said conspir- 
acy and with full knowledge of the facts, participated in and furthered said 
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conspiracy. That in furtherance of said conspiracy, Defendant-Kennedy 
while President of'the Company and in its full time employ as General 


Manager, did fraudulently and actively, solicit, divert and convey the Com- 


pany's business and assets to Defendant-Hufty, Eubank & Russell in di- 
rect violation of the covenants of his contract of employment requiring his 
full time devotion to the operations of the Company. 

12. The acts and transactions herein alleged which were commit- 
ted to the detriment of the Company were all committed in pursuance and 
furtherance of the aforesaid conspiracy. 

13. That during the first months of 1960, as alleged in paragraph 11 
above, Defendants ‘Kennedy and Sickles with others unknown to Plaintiffs 
entered into a combination, agreement and conspiracy to withhold from 
Plaintiffs full information and knowledge concerning said Company, its 
management, finances, books, and affairs and to prevent them from ob- 
taining same and also to appropriate the business of the Company to their 
own use in order to prevent said Company from getting its just and lawful 
share thereof, and with intent of thus appropriating to their own use the 
said business of the Company until Plaintiff-Roberts was willing to sell 
to Defendants, his stock and coercing him to sell the same. 

14. That Defendant-Sickles while a Director of the Company as a 
Certified Public Accountant, contracted to furnish a certified accounting 
of its affairs. That in the course thereof, he obtained a complete listing 
of the Company's clientele and itemization of the business done thereunder. 
That Defendant-Sickles did in furtherance of said conspiracy and in viola- 
tion of his duty in collusion with Defendant-Kennedy turn over or other- 
wise make known to Defendant-Hufty, Eubank & Russell, said listing and 
itemization, the business property of Plaintiff-Capitol Insurance Under- 
writers. 

15. That thereupon, said Defendants-Kennedy, Sickles with others 
unknown to Plaintiffs did, in violation of their fiduciary duties owed to 
Plaintiffs, and conspiring together to wrong the Company and Plaintiffs, 
and unlawfully and corruptly , and with intent to appropriate to themselves 
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the business and monies of the Company and to take from Plaintiff and unto 
themselves their just and lawful share thereof, did withhold from the Com- 
pany and Plaintiffs full information and knowledge concerning the Company , 
its management, finances, books and affairs and did prevent the Company 
and Plaintiff from obtaining same and did appropriate the busmess of the 
Company to their own use. 

16. That in furtherance of the same, Defendant- Kennedy did remove 
from the office. files and vaults of the Company, all of the books, records 

and accounts used by it in the conduct of its business and denied pos- 
session of the same to one John L. Clarke the Company's office manager 
and bookkeeper. 

17. That subsequent to the conspiracy, conversion and appropria- 
tion aforesaid, Defendant-Kennedy without prior notice, submitted his res- 
ignation as President and Employee of the Company and that said resigna- 
tion was accepted by the Board of Directors on February 25th, 1960. Not- 
withstanding the fact that Defendant-Kennedy's employment contract with 
the Company was effective until July 31st, 1960 and thereafter, Defendant- 
Sickles voted to approve Defendant-Kennedy's resignation as did Defendant- 
Kennedy. The Board of Directors by a vote of three to two, the majority 
including Defendant-Sickles and Defendant-Kennedy , voted to accept said 
resignation. : 

18. That on or about the 30th day of March, 1960, Plaintiffs and De- 
fendants executed an Accord and Release, copies of which are appended 
hereto as exhibits "A" and "B". Furthermore, that among other things, 
said Accord provided as follows: 

(a) Plaintiff-Roberts to sell 140 common shares of Capitol Insur- 
ance Underwriters, Inc. to Defendants-Kennedy and Hufty , Eubank & Rus- 
sell, Inc. and in furtherance thereof, to endorse and deposit same together 
with an additional 60 common shares of said Company, registered in the 
name of Defendant-Kennedy, in escrow with Defendant-Sickles. Plaintiff 


to execute a power of attorney authorizing Defendant-Kennedy to vote said 


common stock. 
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(b) Defendants-Kennedy and Hufty, Eubank & Russell to pay Plain- 
tiff-Roberts $4,000.00 and execute a promissory note in the amount of 
$10,000.00, payable in 36 equal monthly installments. 

(c) Defendant-Sickles, to prepare an accounting statement of the af- 
fairs of the Company as of March 29, 1960. 

19. That the transactions contemplated by said Accord dated March 
30, 1960. were closed on said date. There was paid Plaintiff-Roberts, the 
sum of $4,000.00. 

20. Upon said closing, Defendants-Kennedy and Hufty , Eubanks & 
Russell, delivered to Plaintiff-Roberts their promissory note in the amount 
of $10,000.00 described in paragraph 15 above, providing that in the event 

of default , the unpaid balance together with interest should become 
due and payable. 

21, That at the time of the execution of said Accord, the excess of 
the Company Accounts Receivable over its Accounts Payable, without ad- 
justment was approximately $14,000.00 and consideration for its two hun- 
dred shares of Capital Stock was fixed at that amount. In connection with 
a determination of the Company's net worth for continued operation by the 
Certified Public Accountant, a conventional definition of net worth of the 
Company was agreed upon. 

22. That under an agreement between Plaintiff-Roberts and Defend- 
ant-Kennedy for the refinancing and reorganization of the Company which 
was adopted and ratified by its Board of Directors on August 6th, 1959; 
it was provided that any two of Plaintiff-Roberts , Defendant-Kennedy and 
one John L. Clarke could execute checks of the Company. That Plaintiff- 
Roberts and Defendant-Kennedy could execute notes, evidences of cor- 
porate indebtedness and similar obligations. Furthermore that in fur- 


therance of said conspiracy and pursuant to a resolution passed by a com- 
bined meeting of Stockholder and Directors of the Company on March 31st, 
1960, authorizing the execution of checks of the Company, no such restric- 
tions on the incurrence of corporate indebtedness and similar obligations 
was fixed on Defendants-Kennedy and Russell. 
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23. That it was never intended by Defendants-Marsh, Kennedy and 
Hufty, Eubanks & Russell that said $10,000.00 be paid. 

24. That in furtherance of said conspiracy, Defendants-Marsh, 
Russell and Kennedy have fraudulently refused and failed to deliver to 
Plaintiff-Roberts, a copy of the minutes of the meetings of the Board of 
Directors and/or Stockholders of Capitol Insurance Underwriters held 
on or after the 31st day of March, 1960, wherein Defendant-Marsh as 
Director and Secretary-Treasurer; Defendant-Russell as Director and 
Vice President; Defendant-Kennedy as Director and President, all of the 
Company, approved and ratified the execution of said Accord, all the fore- 
going, despite repeated requests to do so. 

25. That in furtherance of said fraudulent intention, Defendant-Hufty , 
Eubank & Russell has refused and failed to deliver to Plaintiff a copy of 

the minutes of the meetings of its Board of Directors and/or Stock- 
holders approving and ratifying the execution of said Accord, despite re- 


peated requests to do so. 


26. That prior to and concurrent with the execution of the aforesaid 


Accord, Defendant-Kennedy did fraudulently misrepresent to Plaintiff, 
that the net worth value of the Company to be determined by Defendant- 
Sickles, as provided in paragraph 3 of said Accord, would ‘in no case vary 
by more than $100.00 from the net worth figure of $14,000.00; whereas in 
fact, the net worth valuation furnished by Defendant-Sickles did vary by 
more than $100.00 as alleged, to wit; $10,136.53. 

27. That the afore-related misrepresentation of Defendant-Kennedy 
related to the period during which he was President of the Company and 
that Plaintiff, a stockholder thereof, placed reliance upon and did believe 
Defendant-Kennedy's misrepresentation. | 

28. That furthermore by reason of the foregoing material misrep- 
resentation and reliance thereof, Plaintiffs were induced and did execute 
the aforementioned Accord and Release and did endorse, place in escrow, 
the aforesaid shares of common stock and executed stock power. 

29. That on or about the 31st day of March, 1960, in furtherance 
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of said Accord, Plaintiffs claims against Defendants-Kennedy and Hufty, 
Eubanks & Russell were purportedly settled by Plaintiffs unilateral exe- 
cution of a release between the parties and as hereinafter more fully set 
forth and appended hereto as exhibit "Cc". ' 

30. That on or about the 31st day of March, 1960, in furtherance 
of the aforesaid Accord, Plaintiff endorsed and delivered in escrow, to 
one James C. Toomey, Attorney for Defendants-Kennedy and Hufty, Eu- 
bank & Russell, two hundred common shares, representing all of the out- 
standing capital stock of the Company, to be delivered to Defendant-Sickles 
and subject to the provisions of said Accord and escrow agreement of same 
date and executed by Plaintiff and Defendant-Sickles as hereinafter more 
fully set forth and appended hereto as exhibit "D". 

31. That to the best of Plaintiffs information and belief, Defendant- 
Sickles has possession of the said common shares. 

32. That shortly after the due date of the first installment payable 


on said promissory note, on or about May ist, 1960, Defendants-Sickles 


and Hufty, Eubank & Russell and Kennedy, asserted as against said prom- 
issory note various offsets with respect to the purported net worth of the 
Company as determined by Defendant-Sickles and refused to make any 
payments thereunder. 

33. That in truth and in fact, said promissory note was valid and 
enforceable. Furthermore said offsets asserted against the net worth of 
the Company by Defendants-Kennedy and Hufty, Eubank & Russell were 
without foundation in fact and were asserted wholly in bad faith in order 
to deprive Plaintiff of monies due under said note and correspondingly to 
the benefit of Defendants-Kennedy and Hufty , Eubank & Russell. 

34, That Plaintiff was caused and induced to enter into said Accord 
by reason of the promise by Defendants herein that the business and af- 
fairs of the Company would be continued in its corporate name. 

35. That all of the business previously converted and appropriated 
by Defendant-Hufty, Eubank & Russell as fruit of the aforesaid conspir- 
acy would be returned to the Company which would remain active, 
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straighten out its affairs and write additional insurance for Plaintiff- 
Roberts, at least until such time as full payment had been made on the 
note herein to Plaintiff-Roberts who would then authorize delivery of the 
stock to Defendants-Kennedy and Hufty, Eubank & Russell. 

36. That Defendants have transferred a substantial portion of the 
business formerly done by the Company to Defendant -Hufty Eubank & 
Russell in violation of said promise. 

37. That Plaintift-Roberts divestiture of officership has deprived 
him of compensation for insurance services rendered to the Company by 
him. Furthermore that technical information concerning the insurance 
trade formerly used by Plaintiff to his advantage in the conduct of his 
personal affairs has in the same manner, been denied him, 

38. That the extent of the damages sustained by Plaintiff-Roberts 
through loss of insurance compensation and reimbursed expenses payable 

to him cannot presently be ascertained, but is rs to exceed 
Five Hundred Dollars ($500.00). 

39. That the extent of the damage sustained by Plaintiff and the 
Company and the extent of the profits and benefits obtained by the other 
Defendants by reason of the fraudulent acts and transaction hereinabove 
alleged cannot presently be ascertained by Plaintiff, but is estimated to 
exceed Fifty Thousand Dollars ($50,000.00). | 

40. Plaintiff has not requested that the Company bring action 
against the other Defendants herein for reason that at the time of the 
commencement of this action: 

(a) Four members of the Board of Directors of the compen name- 
ly Defendants Kennedy , Russell, Sickles and Marsh, had participated in, 
profited by and aided and abetted all the wrongs hereinabove complained 
of. With full knowledge of all said acts and transactions, they had in bad 
faith failed to cause the Company to take appropriate action to obtain any 
redress therefor. | 

(b) By reason of the acts, transactions and circumstances herein- 


above alleged, any action that might have been brought by the Company 
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to redress the wrohgs herein complained of, would not and could not have 
been diligently and properly prosecuted. Furthermore, a demand upon 
the Board of Directors of the Company to bring such an action would in 
effect have constituted a demand that such directors bring action against 
themselves and would have been futile. 

WHEREFORE THE PREMISES CONSIDERED, Plaintiff prays judgment: 

(a) Requiring Defendants herein to account jointly and severally and 
pay over to the Company any and all profits, proceeds and emoluments re- 
ceived by them or any of them and to account for and pay over to the Com- 
pany the losses sustained by it by reason of the acts and transactions here- 
in alleged. 

(b) Cancelling and setting aside the Accord and Release executed 
between Capitol Insurance Underwriters and Defendants-Kennedy and 
Hufty, Eubank & Russell, Inc., on March 30th, 1960 and March 31st, 1960 
respectively as herein alleged. 

(c) Restraining during the pendency of this action, the voting of said 
two hundred shares of common stock of the Company for any purpose what- 
soever. 

(d) Enjoining Defendants, jointly and severally from soliciting and 
converting the business and accounts of the Company. 

(e) Granting Plaintiff-Capitol Insurance Underwriters, Inc. any fur- 
ther relief that this Honorable Court may deem just and equitable. 

(f) Granting judgment against Defendants-Kennedy and Hufty, Eu- 
bank & Russell in favor of Plaintiff-Roberts in the sum of $10,000.00 
with interest thereof, upon the promissory note executed March 31st, 1960 
and dishonored as alleged herein and in addition for earned compensation 
and past expenses and for loss of future compensation as a result of ac- 
tions of the defendants. 


(g) Granting Plaintiff-Roberts judgment against Defendants herein, 


for the loss of compensation for future insurance services. 
(h) Cancelling and setting aside the Accord and Release executed 
between Plaintiffs and Defendants-Kennedy and Hufty, Eubank & Russell 
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on March 30th, and March 31st, 1960 respectively as herein alleged. 


(i) Enjoining Defendant-Sickles to return to Plaintiff one hundred 
forty shares of common stock certificates of the Company presently held 
by him in escrow and owned by Plaintiff- Roberts. 

(j) Granting Plaintiff out of any recovery herein the reasonable 
costs and disbursements incidental to the prosecution of this action, in= 
cluding a reasonable fee to the attorney for the Plaintiff herein. 

(k) Granting Plaintiff-Roberts any further relief that this Honor- 
able Court may deem just and equitable. 

William A. Roberts 
Plaintiff 
Capitol Insurance Underwriters, Inc. 


By: William Roberts, Director 
and Stockholder, on behalf of 
himself and all other stockholders. 


Washington, D. C., ss: 

William A. Roberts, being duly sworn, deposes and says that he is 
the Plaintiff herein, stockholder and director of Capitol Insurance Under- 
writers, Inc., plaintiff herein; and that he has read the foregoing com- 
plaint and knows the contents thereof and that the same are true of his 
own knowledge except as to the matters therein stated to be alleged on 
information and belief, and as to those matters he believes them to be 
true. 

William A. Roberts 
Plaintiff 


[JURAT the 8th day of August, 1960] 


Axel W. Oxholm 
Attorney for Plaintiffs 
2000 P Street, N.W. 
Washington 6, D.C. 
CO 5-7003 
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ANSWER OF DEFENDANT JOHN D. MARSH 


First Defense 

The Complaint fails to state a claim against defendant upon which 

relief can be granted. 
Second Defense 

Defendant admits the allegations in Paragraph 5; admits the allega- 
tions in Paragraph 6 that he and defendant William G. Russell, since 
March 31, 1960, to date, have been Directors of the Company; alleges 
that he is without knowledge or information sufficient to form a belief as 
to the remaining allegations in Paragraph 6; alleges that he is without 
knowledge or information sufficient to form a belief as to the truth of the 
allegations in Paragraph 7; admits the allegation in Paragraph 8 that he 
and defendant William G. Russell, from March 31,1960, to date, have 
served as officers of the Company; and alleges that he is without knowl- 
edge or information sufficient to form a belief as to the truth of the re- 
maining allegations in Paragraph 8; alleges that he is without knowledge 
or information sufficient to form a belief as to the truth of the allegations 
in Paragraphs 9, 13,16 and 17; admits the execution of the agreements 
appended to the Complaint as Exhibits "A" and "B"; and alleges by way 
of answer to the remaining allegations contained in Paragraph 18 that the 

agreements speak for themselves; admits the allegations contained 
in Paragraph 19 and 20 and the allegation in Paragraph 21 that a conven- 
tional definition of net worth of the Company was agreed upon; alleges 
that he is without knowledge or information sufficient to form a belief as 
to the truth of the allegations contained in both the first and second sen- 
tences in Paragraph 22 and Paragraphs 26, 27 and 28; admits the allega- 
tions in Paragraphs 29 and 30; alleges that he is without knowledge or 
information sufficient to form a belief as to the truth of the allegations in 


Paragraph 31; admits the allegations in Paragraph 32; alleges that he is 


without knowledge or information sufficient to form a belief as to the truth 
of the allegations in Paragraphs 37, 38 and 39; admits the allegation in 
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Paragraph 40 that plaintiffs have not requested the Company to bring ac- 
tion against any of the defendants herein; and denies each and every of 
the remaining allegations contained in the Complaint. 3 
WHEREFORE, having fully answered, defendant prays that the Com- 
plaint may be dismissed as to him and that he be allowed his costs. 
/s/ J. Marsh 
John D. Marsh 


/s/ James M. Earnest 
1000 Woodward Building 
Washington 5,D.C. 
Attorney for Defendant John D. Marsh 


DISTRICT OF COLUMBIA: ss 


JOHN D. MARSH, being first duly sworn according to law, deposes 


and says that he has read the foregoing and annexed Answer by him sub- 
scribed and knows the contents thereof; and that he verily believes the 
same to be true. : 


/s/ J. Marsh 
John D, Marsh 


[JURAT the 8th day of September, 1960] 


[Certificate of Service] 


[Filed September 9, 1960] 


ANSWER OF WILLIAMG. RUSSELL, 
GEORGE B. KENNEDY, JR., HUFTY, EUBANK & 
RUSSELL, INC. AND WILLIAM G. ‘SICKLES. 


OVO. 0 

In answer to the complaint filed herein, the defendants, William G. 
Russell, George B. Kennedy, Jr., Hufty, Eubank & Russell and William G. 
Sickles, through their attorney of record, James C. Toomey, state as fol- 


lows: 
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1, Admit paragraph 1 of the complaint. 

2. Deny paragraph 2 of the complaint in that the said plaintiff is 
not a stockholder of Capitol Insurance Underwriters, Inc. 

3. Deny paragraph 3 of the complaint in that the plaintiff is not 
"now" principal stockholder or chairman of the Board of Directors of 
Capitol Insurance Underwriters, Inc. 

4, Neither admit nor deny paragraph 4 of this complaint, lacking 
sufficient knowledge to either admit or deny. 

. Admit paragraph 5 of said complaint. 
. Admit paragraph 6 of said complaint. 
. Admit paragraph 7 of said complaint. 
. Admit paragraph 8 of said complaint. 
. Admit paragraph 9 of said complaint. 

Deny paragraph 10 of said complaint. 

Deny paragraph 11 of said complaint. 

Deny paragraph 12 of said complaint. 

. Deny paragraph 13 of said complaint. 
. Deny paragraph 14 of said complaint. 

Deny paragraph 15 of said complaint. 

Deny paragraph 16 of said complaint. 

Admit that defendant Kennedy did submit his resignation as 
President and an employee of Capitol Insurance Underwriters, Inc. and 
that said resignation was accepted by the Board of Directors on Febru- 
ary 25,1960. Deny the existence of any conspiracy, conversion or ap- 
propriation. Admit that the majority of the Board of Directors did vote 
to accept the above referred to resignation. 

18. Admit that on or about the 30th day of March, 1960, an Accord 
and Release, copy of which are appended to the complaint as Exhibits 


"A" and "B", were executed. Deny sub-paragraph (c) of paragraph 18 


in that paragraph 1 of Exhibit "A" spells out who was to prepare the cur- 
rent accounting statement of the affairs on said corporation. 
19. Admit paragraph 19 of said complaint. 
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20. Admit that a promissory note in the amount of $10,000 .00 was 
executed by defendants, George B. Kennedy, Jr. and Hufty, Eubank & Rus- 
sell, Inc., but state that the said terms of said note are set out in said note. 

21. Deny paragraph 21 of said complaint but admit that a definition 
of the term "net worth," as used in paragraph 3, page 2 of Exhibit "A", 
was agreed to and is appended to Exhibit "A", which, in turn, is appended 
to the complaint herein. 

22. An agreement was entered into between plaintiff, William A. 
Roberts, and defendant , George B. Kennedy, Jr., on August 6,1959. De- 
fendants deny that any resolution passed by a combined meeting of stock- 
holders and on March 31, 1960 was passed in furtherance f any alleged 
conspiracy. | 

23. In answer to paragraph 23 of said complaint, the intentions of 
the defendants, George B. Kennedy, Jr. and Hufty, Eubank & Russell, Inc., 
are spelled out in Exhibits "A", "B" and "C" and in the note, all of which 


were a part of the agreement between plaintiff, William A. Roberts, and 


the defendants herein. 

24. Deny paragraph 24 of said complaint. 

25. Deny paragraph 25 of said complaint. 

26. Deny paragraph 26 of said complaint in that defendant, George 
B. Kennedy, Jr., did not misrepresent to plaintiff the net worth value of 
the company. | 

27. Deny paragraph 27 of said complaint. 

28. Admit that plaintiff did execute the aforementioned Accord and 
Release, and did endorse, place in escrow, certain shares of common 
stock and executed a stock power. Deny that such actions were induced 
by any misrepresentation. | 

29, Admit that on the 31st day of March, 1960, Exhibit "C", appended 
to the complaint, was executed. 

30. Admit that plaintiff did endorse and deliver in escrow to one 
James C. Toomey, Attorney, 200 common shares of the capital stock of 
Capitol Insurance Underwriters, Inc. to be delivered to defendant Sickles 
pursuant to Exhibit "A" appended to said complaint. 
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31. Admit paragraph 31 of said complaint. 

32. Admit that defendants, Hufty, Eubank & Russell, Inc. and George 
B. Kennedy, on or about May 1, 1960, did refuse to make any payments on 
the above mentioned promissory note. Said defendants were acting pur- 
suant to the agreement entered into between plaintiff and defendants. 

33. Deny paragraph 33 of said complaint. 

34. Deny paragraph 34 of said complaint. 

35. Deny paragraph 35 of said complaint. 

36. Defendants admit that a portion of the business formerly done 
by defendant, Capitol Insurance Underwriters, Inc., has been transferred 
to defendant, Hufty, Eubank & Russell, Inc. Defendants deny that any 
promise not to do so was ever entered into. 

37. Deny paragraph 37 of said complaint. 

38. Deny paragraph 38 of said complaint. 

39. Deny paragraph 39 of said complaint. 

40. Defendants deny paragraph 40 of said complaint. 

WHEREFORE, the premises considered, the defendants pray: 

1. That the Court dismiss the complaint herein with prejudice. 
2. And for such other and further relief as to the Court may seem 
just and proper. 


/s/ James C, Toomey 
Attorney for Defendants William 
G. Russell, George B. Kennedy, Jr., 
Hufty , Eubank & Russell, Inc., and 
William G. Sickles 
910 17th Street, N. W. 
Washington 6,D.C. 


[Certificate of Service] 
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[Filed September 20, 1961] 
| PRETRIAL PROCEEDINGS ] 


[Statement of Nature of Case:] 
* * * * lo 

Se 3 of the agreement of March 30, 1960 provided that: 

... if the accounting statement as finally prepared by Mr. Sickles 

for Capitol Insurance Underwriters, Inc., as of the close of busi- 

ness March 29,1960, discloses a net worth less than $14,000, as- 
suming payment of current obligations as of that date justly due and 
payable and collection as of that date of accounts receivable, the 
amount of such deficiency may be applied to offset payments on the 
aforesaid note of $10,000, including the interest thereon, commenc- 
ing retroactively with the last payment. Expenses accrued or incur- 
red after March 29, 1960, shall not be reflected in the said account- 
ing statement.” 

Some time in April 1960 D Sickles prepared an accounting statement 
showing the net worth of Capitol Insurance Underwriters, Inc. as of the 
close of business March 29, 1960, pursuant to the definition of net worth 
contained in the "Amendment to Memorandum Agreement, " which dis- 
closed a net worth of $3,863.47. 


* * 


STIPULATIONS: 


x * * * | ok 


It is stipulated the following may be admitted ae formal proof 


of authenticity , subject to all other objections: 


All of the exhibits listed on P's list of exhibits attached hereto and 
made a part hereof 


All exhibits listed on D's list of exhibits attached hereto and made 
a part hereof 


Any other document initialed by all counsel prior to trial. 
* * * * — 


/s/ Elizabeth Bunten 
Assistant Pretrial Examiner 


[Filed February 26, 1962] HY 
EXCERPTS OF TRANSCRIPT OF PROCEEDINGS 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


WILLIAM ROBERTS, et al., ) é 
Plaintiffs 


) 
2 
) 
) 


[vol. 1] 


Civil Action No. 2522-60 
JOHN D. MARSH, et al., 
Defendants 


Washington, D.C. 
Friday, November 3, 1961 


The above-entitled matter came on for trial before the 
HONORABLE GEORGE L. HART, JR., United States District Judge, 
at 10:00 o'clock a.m. 

APPEARANCES: 

On behalf of the Plaintiffs: 


RICHARD ARENS, ESQ. 
AXEL W. OXHOLM, ESQ. 
BETTY J. SOUTHARD 


On behalf of the Defendants: 


JAMES M. EARNEST, ESQ. 
JAMES C. TOOMEY, ESQ. 


* * * x * 
THE COURT: All right. I have not had a chance to read this entire 
file so I think counsel for plaintiff better make an opening statement. 
MR. ARENS: All right, Your Honor. 


OPENING STATEMENT BY COUNSEL 
ON BEHALF OF THE PLAINTIFFS 


* * * * * 
THE COURT: All right. Now, which terms haven't been lived up 
to. If you will point them out to me in the agreement. 
I suppose you wouldn't question that the plaintiff is one of the 


most astute lawyers who ever practiced before this Bar, would you ? 
* * * * * 


21 


THE COURT: No; but I mean, do you mean plaintiff, who is, as 
I have said, a very astute lawyer, relied upon contemporaneous oral 
agreements which were not included in the written agreement? 

* * * * x 

THE COURT: Well, this question arises in my mind. You are 
not dealing with some poor, ignorant, untutored, uneducated individual 
in entering into a written contract, who might rely on oral representations 
made before, and what not. You are dealing with people who are expert 
in law, and so on, and just offhand, it seems a little incredible that 
people of that sort would rely on extraneous oral representations and 
oral agreement of anything as important as continuing a company in 
business rather than providing in some paragraph therein specifically 
that this would be done. : 


* * * * 


OPENING STATEMENT BY COUNSEL 
ON BEHALF OF THE DEFENDANT JOHN D. preRSH 


* * * * i * 


THE COURT: Well, Mr. Earnest, our Court of Deas in questions 


of directed verdicts or dismissing on opening statement, and summary 


judgments, has gone very, very far including one yesterday. It seems to 

me of little use to take a chance on two bites at the cherry on the 
fifth floor in this case. We have gotten to trial. I take it, as best I can 
gather from the plaintiff, that he claims some kind of conspiracy between 
your client and these alleged misrepresentations, and I think everybody 
concerned would be better off if we go ahead and try the case and finish 
it up all at once, one way or the other. 

So I will deny your motion. 

Mr. Toommey ? 

MR. EARNEST: Thank you, Your Honor. I am  painally aware 


of the case that came down this morning. 
* * * 


Volume II 
Washington, D.C. 
Friday, November 3, 1961 


* * * * 
WILLIAM A. ROBERTS 
was called as a witness by counsel for the plaintiffs and, being first 
duly sworn by the deputy clerk, took the stand, was examined and 
testified as follows: 
* * * * 
DIRECT EXAMINATION 
BY MR. ARENS: 

Q@. Colonel Roberts, would you please inform the Court of your 
military, legal and business background ? 

DEPUTY CLERK: Name please. 

MR. ARENS: I'm sorry. 

BY MR. ARENS: 

Q. Colonel Roberts, would you please state your name for the 
Court? A. William A. Roberts. 

Q. Where do you live, sir? A. 4440 Lowell Street, Northwest, 
Washington, D.C. 

Q. Would you briefly inform the Court of your military, legal and 
business background? A. I'm a lawyer have been for about 35 years, 
been a2 member of the firm of Roberts and McInnis for 25 years yesterday. 

As to any military status, lam a retired reserve officer in the Air 
Force. 

As to business connections, I have been engaged in business 
including the fact that I have been engaged in the ownership of Capitol 
Insurance Underwriters for a period of some 14 years and I have been 


an officer and director of a number of other companies including Safeway 


Trails, numerous companies which are concerned with the insurance 
and transportation business. 
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Q. Now, sir, would you tell the Court about your connection with 
Capitol Insurance Underwriters? A. In 1946 and 47, the interests with 
which I was connected in the transportation field particularly required 
a good deal of expert understanding of the insurance business. Trans- 
portation would require insurance, a great deal of technical information 
and there were certain other businesses in Washington, Roberts Brothers, 
Company and other companies with which I was connected and with which 
I had substantial interest, which required expertise in this field. 

I had been associated with Mr. Ray Dempsey, Sr.., of Baltimore, 
and his son, who had been well established in the insurance field in the 
Middle Atlantic States but with Mr. Dempsey, Sr.'s physical impairments, 
they were trying to hold their major company business in Baltimore. 

Therefore, after much deliberations and knowing that I could not 

personally become as expert in the insurance business as I would 


like to, I formed the corporation with the Dempseys, which was Capitol 


Insurance. 
* * * 
THE COURT: It was formed when? 
THE WITNESS: 1947. 
* * * * * 
In Delaware; the main offices, however, were always in Washington. 
We always had physical offices right up to the time ae were closed after 
this particular affair. 
Mr. Dempsey, Jr., was very active in the matter, and Mr. Blye, 
a very active young man in the insurance business in town, came in with 
us very shortly. Mr. Dempsey, Jr. had to devote increasing attention in 
Baltimore to the business because of his father's increasing impairment. 
So, the result was, since I did not and never had intended to actually 
internally manage an insurance company or sell insurance, but I intended 
instead to have an established agency with very good reputable insurance 
connections and competent people, that we had Mr. Blye as our principal 


active agent at that time. 
* * 
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The primary business of Capitol Insurance Underwriters always 
has been casualty and inland marine business. Life insurance has been 
incidental; and we had such very excellent insurance company connections 
arising from activity through myself and the Dempseys in other ways 
such as the Royal Liverpool Group, Queen Group, Globe Indemnity, and 
many other top liability insurance companies in the country, that we had 
an opportunity to acquire considerable business. 


* * * * * 


THE COURT: Then you became the majority and controlling stock- 


holder at that time; is that correct? 
THE WITNESS: Yes, Your Honor, subject to a condition. There 
was a written condition and agreement made with Kennedy and with 


Knowles and with Clarke, who was leaving his job to come into the 
company, that a -- this was for a year -- to July of 1960, with the 
expenses to be incurred which were quite high, very substantial over- 
head, to be reviewed at the end of the fiscal year, which is about 
April 1st, as to Kennedy's salary as to whether we could justify it and 
also whether we could justify a salary for Clarke. They were to be able 
to buy back from me stock in the company at exactly what I paid for it. 
* * * * * 

A. May Ihave that resignation, please? (Indicating a document) 

To my complete and utter surprise and wholly without any warning 
whatsoever, on February, under date of February 23, I got a -- 

THE COURT: Is this '60? 

THE WITNESS: 1960; I got a letter addressing me as "Colonel 
William A. Roberts," and "DealColonel Roberts," which was 
something I hadn't heard from George Kennedy for many years, "Please 

accept this letter as my resignation as an employee and president of 
Capitol Insurance Underwriters, Incorporated, effective on March 8, 1960, 
two weeks from this date." 
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BY MR. ARENS: 
Q. March 8th? A. "I plan to re-enter the insurance business for 


myself at that time." 
* * * * * 
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* * * * 2 

THE WITNESS: Yes, the minutes are here and essentially what 
happened was that I immediately opened the meeting by stating that I had 
received the resignation of the President and General Manager and that 
I had talked to him but I had had no change in his position and that the 
matter was of the utmost seriousness because he was running the company 
and that we'd have to take some drastic steps about it. 

I then proceeded to read his contract agreement under which he 
was supposed to stay for a year and asked again if we could continue 
until whatever -- what he was going to do. He just said in his resignation 
he was going into business for himself and I repeated that question: 

"Is that correct, is that what you're going to do Qn 

And Mr. Kennedy repeated, 'Yes,"’ that was what he was going to 

do; he just had no further faith in the company and he was going 


into business for himself. 
* x * * * 


Q. Did he make any representations as to where he was going ? 
A. Yes, he did. He repeated the same representations he had made in 
his letter. He was going into business for himself and when I queried 
him as to what he meant by that ~- it was very expensive to set up and run 
an office, what companies he was going to represent, and so forth; he 
offered no clarification on that. Eventually he might have to form some 
association, but he said at that time he was going into business for 


himself. 
x * * 
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Q. Now, was Mr. Kennedy's resignation accepted ? 

A. * * * * * 

Mr. Kennedy voted to accept his own resignation. Mr. Sickles 
voted to accept the resignation and one other member, Mr. Peter Knowles, 
voted to accept the resignation. 

Mr. Clarke then voted against accepting the resignation and I voted 
against accepting the resignation. 

* * * * * 

Q. What happened afterwards, Colonel Roberts? Was a conference 
held to -- A. Not that day but immediately after this I was in touch with 
Mr. Toomey and asked what it meant, disputed certain statements as to 
monies and took steps to satisfy others, and to move toward getting an 
accounting. This letter was written on behalf of only Mr. Kennedy by 
Mr. Toomey at that time. 

Q. Did you receive any assurances that an accounting was forth- 
coming? A. Oh yes. 


Q. From who? A. But that that was -- accounting statements 


were always from Mr. Kennedy in the first instance, bookkeeping state- 
ments, and this letter itself, said that there'd be every effort to 
try to get it straightened out. 

I should point out, sir, that without Mrs. Ford, and we had lost two 
girls before that -- Mrs. Kennedy who had previously worked for the 
company had terminated her services and another girl had by reason of 
pregnancy terminated her services, so that Miss Ford was the only person 
who knew the books and records, in addition to Clarke, and there was a 
desperate situation to try to find out where we stood. 

THE COURT: Let me ask you this, Mr. Roberts: 

Did Mr. Kennedy take the books and records of the company with 
him when he left on the 8th? 

THE WITNESS: He did not take all of the books and records of the 
company when he left on the 8th. To my knowledge he took some documents, 
including a listing or statement of accounts of the books and records of 


the company. 
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THE COURT: I don't quite understand you. He took a record of 
your clients ? | 

THE WITNESS: Yes, sir. 

THE COURT: Did he take the original record or the copy of it? 

THE WITNESS: It is my understanding, Your Honor, that the 
manner in which these accounts are kept is on multiple cards and that 

he did not at that time take the card. He did take a listing from 
the cards and policies. 

THE COURT: Well then in other words, the books and records of 
the company were available to you in the company's office? 

THE WITNESS: Yes. | 


THE COURT: All right. 
THE WITNESS: They were; books and records of course, would 
not indicate the status of the negotiations with customers as to either 


collections or as to renewals of accounts. 

THE COURT: I don't quite understand that. Could you from the 
books and records, or could a proper accountant, determine what was 
owed the company, what it owed, what its cash balance was, et cetera? 

THE WITNESS: The answer is, Mr. Sickles who was a certified 
accountant apparently couldn't and said he couldn't, and the bookkeeper 
that I had in there with three years of training said he couldn't, that 


the accounts were incomplete and that there were records missing. 


* * * * * 
THE COURT: Well now, this contract, Exhibit A, that was finally 
signed and formalized, you say that was prepared jointly by you and 
Mr. Toomey as far as the drafting of it was concerned, is that correct? 
THE WITNESS: Well, language and suggestions were made by 
some of the others but it was primarily prepared by Mr. Toomey and 


myself, yes. 
* 
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BY MR. ARENS: 

Q. Colonel Roberts, what do you know about the diversion of the 
Capitol Insurance Underwriters’ business at the time these negotiations 
were taking place? A. I knew practically nothing about any actual 
diversion. Whatever I learned I learned from discussions with Mr. 
Kennedy and Mr. Russell. 

Q. When? A. At the time these discussions were taking place. 
They were not endeavoring to prove great value in Capitol Insurance 
Underwriters. 'They were talking it down and saying there wasn't very 
much there anyway and that we couldn't restore it very effectively or 


very valuably anyway. This had to do, of course, with the determination 


of how much damages had already been accrued. 

Q. Let me put it differently, Colonel Roberts: 

Did you at the time that these negotiations, leading up to the 
agreement took place, have any knowledge of the -- any continuing 
diversion of Capitol Insurance Underwriters’ business to Hufty, Eubank & 
Russell? A. I had not certain knowledge of it, no. 

Q. Do you now have any certain knowledge? A. Yes. 

Q. What is the basis of it? A. Well, the basis of it is their own 
statements and the fact that it's been diverted. It includes such matters 
as their own minutes in which Mr. Russell told his company that he 
expected to get close to $200,000 worth of premium business as a result 
of this deal and not pay a cent for it. 


* * * * 
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* * * * * 


Q. * * * * * 


Now, sir, would you tell the court what your estimate is on the 
amount of money that you had invested in Capitol at the time that you 
entered into this agreement? A. Well, the specific sums that were 
made, invested as of that time and which I had an interest in included 
$14,000 in cash that I put into stock. They included approximately 
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$600 which I had advanced in a note to the corporation from one 


of the insurance clients which had not been paid to me and included an 
amount of money that was due me as a result of compensation upon 
insurance policies which I had either placed myself through the agency 
or had caused to be placed and included my interest in the balance of 
some $2,000, slightly under $2,000, which was still owed by George 
Kennedy to the corporation and which was secured by his stock which 
I held in escrow. : 

I might add that there also was -- the fact that there was due to 
me the results of the business that would have accrued to the corporation 
from major insurance holders during February and March, had not 
those renewals been deferred until after Mr. Kennedy's resignation 
was effective. , 

* * * * | x 

Q. Now, sir, after March 31st, did you make any continuing effort 
to get an accounting from Messrs. Kennedy and Sickles? ? A. Yes. 

Q. With what results? A. I didn't. 

Q. What were you told? A. I was told, as far E Mr. Sickles was 
concerned that he was extremely busy with income tax work and that he 
was handicapped by the fact that John Clarke could not close the accounts, 
that he would do it; it would be in, I would be -- promised it at a very 
short time. This was with the same accounting that I a at the 
time of the negotiation. : 

Q. Did you do anything as a result of the failure to obtain an 
accounting under these circumstances? Did you -- A. Yes, I continued 
to try to get the accounting. There was only one conclusion to that and 
that was to get the accounting so we knew where we stood. 

* * * Es * 

Q. All right, sir, and what transpired at that conference? ? 

A. * * * I -- by this time was aware that my note -- Riggs Bank had 
advised me that the first increment on the note had not been paid and I 
raised that question as well as the question of the discussion of the 


accounting * * * 
* 
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Q. Do you remember exactly what the figure was which was given 
to you at that time? A. I'd rather look at it and be sure. I have in my 
hands now the -- either the actual statement or a copy of it, that 
Mr. Sickles then turned in; and it included a statement of assets and 
showed a net worth of the total assets over liability, March 29, 1960, 
of $3,863.47 and total of current assets of $32,763.16. 

* * * * * 

Q. Colonel Roberts, what has been the loss of Plaintiff Capitol 
Insurance Underwriters as a result of the activity of the defendants 
which you have described to the Court? A. Well, the loss has been 
almost total. Everything that Capitol Insurance Underwriters had is 
substantially valueless. 

Q. Now, could you be more specific? A. Why yes; in the first 


place their revenue which they should have received from these 


major accounts during February and March and afterwards has been 
diverted to Hufty, Eubank & Russell and they -- it is not available to 


Capitol Insurance Underwriters. The entire list of clients, representing 
over $200,000 worth of premium income developed over a period of 12 
years, including my own insurance and related company insurance, was 
no longer on their books but was on Capitol Insurance -- was in Hufty, 
Eubank & Russell. 

Our staff of employees, including Mr. Kennedy himself for that 
matter, who had considerable technical ability, was disrupted and 
Mr. Clarke whom I procured at a rather high salary for his initial period, 
was completely discouraged. He wouldn't say he was leaving. I 
considered Mr. Clarke a valuable, well-trained man; and very importantly, 
these major insurance companies whose agents we were, that are not 
easy to get, many insurance brokers could not possibly have represented 
in the manner we did, had been lost because although I didn't know it 
then, the renewal of the company before the Superintendent of Insurance 
had not been made. So, correspondingly, these major companies canceled 
Capitol Insurance Underwriters as their agent, as their general agent. 
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This was disastrous toward attempting to get re-established in business. 


The records had all been taken away and were all now disclosed and 
known to another very active group of insurance salesmen in the Marsh 

organizations and we couldn't possibly have restored many of 
them. Many people, as in the case of my daughter, as I mentioned 
otherwise -- it didn't matter, because there, provided the revenue was 
transferred back to Capitol Insurance Underwriters if they had abided 
by the contract, there would have been some salvation but it was just 
destroyed. The property was worth not less than $40,000 to the stock- 
holders, was destroyed and jobs were lost to people who deserved to 
have them, | 

Q. Colonel Roberts, what have you, as an individual, lost as a 
result of the activities of the defendants which you have described ? 
A. Well, I think that has to be measured -- I have lost a reputation. 
I don't like to discuss being connected with a failing business. It is not 
anything that I have had very much experience with and with my friends 
and associates and with creditors and others, I have suffered by reason 
of the complete disruption and failure of this organization which I tried 
to avoid for years. | 

As far as money values are concerned, the letter which you have 
marked as Exhibit 14 from Raymond A. DeForest is an indication of a 
method that could have been used to salvage the company, even with 
Mr. Kennedy going, had all the other steps to divert the business not 
been taken, and I think that I lost the proceeds of the sale of the stock, 

for which Mr. Kennedy, of course, would be -- have received some 
after he paid his $2,000, approximately, he owed the company: so that 
if we had sold out altogether with the company in the condition that it 
was in January, I think that I have lost in the neighborhood, my share of 
$40,000 for the property, to say nothing of the money that was immediately 


owed to me by the company. : 
* * * * 
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CROSS EXAMINATION 
BY MR. TOOMEY: 
ss * * * * 
Q. Well, is it your recollection now that the representation was 


made to you that the net worth value of Capitol Insurance Underwriters 


was $17,000, give or take a hundred? A. Representations were made 


to me that the value on the basis of which we were negotiating was only 
$17,000-odd dollars, with various adjustments and that eventually the 
accounts would show that they were all good accounts except for these 
two which I mentioned which had a value between one and two hundred 
dollars in that order. 

* * * * 

Q. Mr. Roberts, I ask you the question: (Reading) 

As a matter of fact, Mr. Sickles prepared and presented to you a 
financial statement as of May 31, 1959. 

Your answer was: (Reading) 

Mr. Sickles never presented any statement for the company to me. 
He brought it up through the company and through Mr. Kennedy in 
connection with the Board of Directors meetings. There was no special 
statement prepared for me by Mr. Sickles. 

I have a paper called, quote, "Capitol Insurance Underwriters, 
Incorporated Financial Statement, May 31, 1959,"" which bears neither 
a written -- neither a printed nor a written signature of responsibility 
of anybody. I don't know who prepared it. I don’t know -- and I don't 
know that this is the same statement that you referred to but I have this 
in my hand, this statement, yes. 

Now, sir, Iask you, among your records, do you have any statement 
bearing date, May 31, 1959, any financial statement? A. I don't know. 
I'd have to ask. If there was one, I should think somewhere in the records 
it would be present. I don't know whether it is in the records or not. 

It should be attached to the minutes of the meeting at which it was 
presented if it was in the minute book. 
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Q. Mr. Roberts, I ask you to examine the document which I have 


presented to you, and I ask you if in fact, referring to Exhibit B therein, 
which is the second page, it doesn't show, or does it show, that from the 
period June 1, 1958 to May 31, 1959, there was a net income of $2,672.80 ? 

A. Net income to surplus deficit. 

Q. Yes, sir. A. $2,672.84. 

Q. And now I direct your attention -- A. Deficit. 

Q. Yes; I direct your attention to -- 

THE COURT: Wait a minute. Was there a nets income or was 
there a deficit? 

THE WITNESS: I'm reading from the paper he showed me; says 
"Net Income to Surplus (Deficit) $2,672.84." 

THE COURT: In other words, that indicates that you lost over 
$2,000 that year; would that be what it would indicate? 

MR. TOOMEY: That would be my understanding, yes, Your Honor. 

THE WITNESS: May I show it to Your Honor ? ponrcetne) 

THE COURT: Yes. 

MR. TOOMEY: Mr. Roberts, there is arornen copy. 

Exhibit B, Your Honor. 

THE COURT: This is Defendant's Exhibit 2 for identification that 
we seem to be referring to. 

All right. 

BY MR. TOOMEY: 

Q. Last figure on the page captioned Exhibit B says "Net income 
to surplus deficit, $2,672.84. A. Mr. Toomey, except for the fact that 
above there it also says "Income $37,607.31," there is then deducted a 
series of operating expenses as shown here of $34, 717. 22, net income 
before taxes, $2,890.09, less D.C. Income Taxes of $217. 25, which 
would leave a net income, not a deficit income, but a net income of 
$2,684. : 

I merely responded to your question in saying that the way it 
reads on this statement, it indicates there is a deficit —— 
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THE COURT: Well, I don't think it is an indication of a deficit. 
I think that what has happened is that the accountant has put "deficit" in 


parenthesis, meaning that if the $2,000 had likewise been in parenthesis 


it would likewise be a deficit and that from the figures themselves, it 
apparently was actually net income. 

MR. TOOMEY: A net income of $2,672.84. 

BY MR. TOOMEY: 

Q. Now, Mr. Roberts, refer to Exhibit A on the same Defendant's 
Exhibit 2, the last item on that page, capitol stock outstanding, $10,000; 
correct? A. That is what it says. 

Q. Less deficit $5,806.32. A. Yes, sir. 

Q. Leaving a net worth figure of $4,193.48. A. On this statement 
that is what it shows. 

Q. So, on this statement, as of May 31st, the net worth was 
$4,193.68; correct? A. Which is the reason we had to have a re- 
organization. 

Q. Yes, sir. ‘ 

I now hand you, sir, a document bearing the heading "September 30, 
1959." A. May I put a "2" on that? 

* * * * * 

Q. And, directing your attention to Defendant's Exhibit 4-A, which 
is the first of the two pages, I direct your attention to the next to last 
figure on the right-hand side, $12,432 and 89 cents, which would be the 
net worth as of September 30, is that correct? A. Mr. Toomey, I take 
absolutely no responsibility for this because I could read it for you and 
that's all. I don't know the source, validity, and I have absolutely no 
responsibility for these figures, and I insisted at this time and later that 
we get accurate completed statements that were -- showed the situation 
and the way that it really was. I can only read that figure to you. It 
reads as you stated. 

Q. Mr. Roberts, is this document similar to the documents that 


you were getting from Mr. Sickles ? A. No, Ididn't say that I was getting 
any documents from Mr. Sickles and I don't know whether this is similar 


to any or not. 
* * * * * 
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Q. Now, between May 31 and September 30, you had put in an 
additional $10,000 through the purchase of 100 shares of stock at $100 
a share, had you not? A. That's correct -- of which only $7,500 was 
represented by check. The other $2,500, as shown by. this statement, 
was a credit for payment off at par of a note for $2, 500 that had been 
previously advanced. 

Q. In other words, you put the $10,000 in and then took $2,500 out 
in repayment of a note; is that correct? A. No, I never put the $10,000 
in in that sense. I put $7,500 in and I canceled the note obligation at par 


of $2,500, which is $10,000. 
* * * * * 


Q. And, according to that statement, Capitol Insurance Under- 


writers, during that period, would have lost $2,201.72; is that correct? 
A. In the period between June Ist, 1959 and December 31, 1959, if this 
statement is correct, it would reflect an increased charge to deficit 

of surplus of $2,201. 72. 

Q. And, in layman's language, it means that the company lost 
$2,201.72? A. Idon't know what layman's language is. 

Q. Directing your attention to the first page in that document 
which bears the notation, "Exhibit A," and bears the date December 31, 
the last figure shows that the net worth of the company which is arrived 
at by starting with the Capitol stock outstanding at $20, 000, less the 
deficit of June 1 of $6,028.91, net loss to date of this statement, $2,201.72, 
or a total of $11,769.37; correct? A. If the accounts receivable were 
correctly reflected and if the other charges above, including advances 
to Officer Kennedy were correctly reflected, this statement would 
indicate the figure that you show which would be a form of net worth, 
giving no value to good will, client accounts, or anything else, no 


intangibles. 
* 
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159 Q. Now, Mr. Roberts, you have testified several times, and, 
specifically, on page 44 of your testimony of Friday, the question was: 
"Were representations -- explicit representations made 
about the continuation of the corporation's activities and by 
corporation I mean -- " 

Your answer was: 

"I supplement my answer by the one word: Yes." 
* * * * * 

A. No, I didn't know the extent of the diversion then. I had no 
idea of the extent of the diversion. I thought that the diversion might 
be quite limited and it would be comparatively simple to restore it. 

* * * * * 
CROSS EXAMINATION 

BY MR. EARNEST: 

* * * * * 

Q. Are you sure about the amount, $17,000, give or take a 
hundred dollars because of two questionable accounts? A. No --that. 
as so stated, is not correct. Iam not exactly sure of the figure between 
17 and 18 thousand dollars. It was 17,000-some-hundred dollars that 
was indicated would be reflected by the books without any inclusion for 
net -- for good will or anything else, any other value but just only the 
bookkeeping business of net worth there would be 17 thousand and some 
hundred dollars and then after we had practically concluded our negotiations, | 
somebody, somebody outside the negotiations, raised the idea that we'd 
got to have a definition of net worth. 

Q. You have answered my question, I believe, sir. A. Yes, sir. 

aed * * * * 
REDIRECT EXAMINATION 
BY MR. ARENS: 
Q. Colonel Roberts, at any time did you have reason to believe 


that the figure which was represented to you as $17,000 net worth for 


the company might be less than that? A. Only by the matter of two very 


small policy premiums. 
* * 
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PETER KNOWLES 
was called as a witness for the plaintiffs and, being first duly sworn by 
the deputy clerk, took the stand, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. ARENS: 
* * * * Ox 

Q. Now, sir, will you describe to the Court the developing finan- 
cial state of the company after August 6th, 1959? A. After August 6th, 
the -- after August 6th, business was generally improving. Mr. Clarke 
in his duties of office manager was producing personal business himself, 
and up to October -- into October, in fact -- produced sufficient business 
to equal half of his salary. 

The accounts collected had been very few. There was still a large 
number of uncollected accounts, accounts that were still overdue. Mr. 
Kennedy had not been doing the job that he professed - could do if Mr. 
Clarke had -- if we had an office manager. 

Q. What was wrong with Mr. Kennedy? A. well, Mr. Kennedy, 
I called on several occasions to speak with him. I rarely found him in 
the offices. Those times that he was in the offices, new business was 
not forthcoming since the taking on of Mr. Clarke actually had been a 
deterrent to him, that not only had he had his previous jobs to do but he 
now had to supervise Mr. Clarke as well and had not been permitted to 
secure the additional business that he thought he could obtain. 

Q. What happened next in the development of the financial picture? 
A. At one of the stockhold-- directors' meetings in October, financial 
position was improving and Mr. Kennedy himself stated that as of the end 
of the year he was encouraged to believe that we would show a profit for 
the year rather than any form of a deficit. Accounts collectible were 
still behind. | 

Q. Was expansion contemplated? A. Yes, expansion was definitely 
contemplated. Mr. Kennedy stated that he felt we definitely needed to 


secure an additional $50,000 worth of business. One way of doing this 
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was to obtain another agency. This led to negotiations with Sawyer - 
Kessinger Agency of Silver Spring. This corporation was doing around 
$50,000 worth of business; and December, December the 21st, we held 

a Board meeting for the purpose of approving purchase of this agency. 

It was decided that we would purchase for 20,000 and an amount of 5,000, 
if I recall correctly, was to be paid directly in advance and the balance 
over a period of time. ; 

Next, I believe the contract was to have been completed by January 
the 5th. Mr. Kennedy stated that he would handle the negotiations on 
that. The next thing we heard was that the whole deal was off. No reasons 
were given at all. 

* ae * * * 

Q. And would you inform the Court as to what transpired at that 
meeting, February 25th, 1960? A. Mr. Kennedy's letter of resignation 
was discussed at length. He stated that he was resigning as president 
and employe and that he was going into business for himself. His resig- 
nation was not that of director or stockholder of the corporation but 
simply as President and General Manager. 

Q@. Had there been any advance notice to this impending resignation? 
A. None whatsoever. I wasn't aware of any. It came asa complete 
shock to me. 

Q. What reasons were given by Mr. Kennedy for offering his 
resignation? A. Mr. Kennedy stated that Capitol Insurance Underwriters, 
in his opinion, was doomed and he wanted no part of the failing corporation. 
That, to me, was rather surprising since we had been contemplating 
purchasing an additional agency. He went on to state that since he was 

going into business for himself, he intended to take 98 per cent of 
the business of Capitol Insurance Underwriters with him. 

Q. How was that received by the Board of Directors? A. Not 
very well; on questioning he stated that he had secured the business him- 
self through his hard work, upon questioning that business was secured 
in the name of'Capitol Insurance Underwriters, indicated that he felt it was 
in no way immoral to take whatever business he could with him. 


Q. Did he say anything about joining any other company? A. He 
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stated that he had not considered joining any other company, that he 
hadn't discussed it with anybody or any agency taking on an agency, that 
he was going strictly into business for himself. 

Q. Now, what action was taken on Kennedy's representations and 
offer of resignation at that time? A. AsI said, we discussed his resig- 
nation and that the Chairman reminded Mr. Kennedy of his agreement and 
obligation, that the obligation ran through until April and this was now 
in February. I personally questioned Mr. Kennedy and asked him if 
whether or not his resignation was accepted or not would have any bearing 
upon his decision, whether he would alter his mind; and he stated absolutely 
not, that he was leaving and was going into business for himself and would 
take whatever business he could. The question of his resignation was 

put to a vote. The Chairman summarized our obligations to vote as 
we saw fit, being directors. The vote went three -to -two in favor of his 
resignation. I voted in favor of his resignation as President since he had 
no intentions to -- thought we couldn't make him stay, so I thought, well, 
I'd accept his resignation. In doing so, I did not feel that this was re- 
lieving him of his obligations. | 


* * * * ' * 


Q. Now, would you tell the Court what =a at that meeting 


in your presence? A. The -- reviewed -- 
MR. TOOMEY: Your Honor, I don't know what the witness is reading 
from bu 
MR. ARENS: I am sure the witness' memoranda will be made 
available to counsel. 
THE WITNESS: These are personal notes that I have made myself. 
THE COURT: Well, you may not use notes until you have first 
exhausted your recollection and then if you have exhausted your recollection 
and you have some contemporaneous notes, you may use them but you 
may not use notes until that has been established. J ust turn your notes 


over, if you will. 
* 


BY MR. ARENS: 
Q. Were any other representations made by the defendant prior to 


the execution of the agreement? A. Yes, what business had been siphoned 
away from Capitol Insurance Underwriters by Kennedy would be returned. 
He was elected as new officer of the corporation and agair on the assumption " 
that he was acting in good faith as president of the continuing corporation, 
I didn't feel that it was necessary to put that again in the minutes. The 
figure of $17,000-plus was brought up and, as represented by Mr. Kennedy, 
this all took place prior to the actual signing of the agreement which I 

believe is dated March the 30th. It was not dated as of March 30th. 
I was not present at the meeting of March 30th. It was signed on March 
31st and I attested my signature to it on March 31st. 

Q. Why are you sure it was March 31st? A. AsI say, since 
I was not present at the meeting prior to that at March 30th meeting. The 
agreement which was signed at the Board Meeting of March the 31st. 

* * * * * 

Q. Was anything said in the minutes about preparing notices to 
protect the business of Capital Insurance Underwriters? A. Yes, Mr. 
Kennedy stated that he would take immediate steps to protect the business 
of Capitol Insurance Underwriters, that notices would be sent out. 

THE COURT: Is that the provision here: 

"Mr. Kennedy indicated that he would proceed immediately 

to prepare notices to protect the business of the corporation in 

Capitol Insurance Underwriters, Inc., until such time as a final 

disposition of its affairs could be arranged in accordance with the 

agreement dated March 30, 1960." 

Do you recall that in your minutes? 

THE WITNESS: Yes, sir, Ido. May I refer to the copy of the 
minutes? 

THE COURT: Yes, you may. Give him a copy of the minutes, 

bottom of page 3 that is. 

THE WITNESS: Yes, it was recorded in the minutes. 


MR. ARENS: What -- 
THE WITNESS: Could I have the question again? 
BY MR. ARENS: 

Q. What was the meaning of that statement? A. I took the meaning 
to be that: he was going to reconvey the business that he had taken away 
from Capitol Insurance Underwriters back to the corporation. 

* * * * * 
CROSS EXAMINATION 

BY MR. TOOMEY: 

* * * * Ok 

Q. *** Now, Mr. Knowles, following the reorganization in 
August of 1959, and going on for the next several months, did business 
improve? A. In what form of business? New business? 

Q. Money. A. Money, new business? 

Q. Yes, sir. A. New business come in? 

Q. Yes. A. New business coming in; it was not progressing at the 

rate that it should have been as represented by Mr. Kee at the 
reorganization. 

Q. Asa matter of fact the -- during the month of October, financial 
affairs were in a very precarious condition in the firm, were they not? 
A. October was the time Mr. Kennedy himself stated that the corporation 
was going to share a profit. | 

Q. Mr. Knowles, I show you a copy of the minutes of a special 
meeting of the Board of Directors, Capitol Insurance Underwriters, 
bearing date, October 5, 1959, signed with your name. Is that your 
signature? (Indicating) A. That is my signature. 

* * * * * 

Q. Directing your attention to page 2, second paragraph, Mr. 
Sickles stated that the financial state of the corporation had not improved 
in any way over the preceding year. He severely questioned the ability 

of the corporation to meet the increased commitments in overhead 


and pointed out very clearly that by December 31, 1959, the corporation 


42 


would not be able to meet these obligations; is that correct? A. That is 
what it states there. 

Q. And you signed it, did you not? A. That's correct. * * * 

x * * * * 

Q. Now, you have testified that during the course of this meeting 
you heard representations made to the effect that the net worth of this 
company was $17,000? A. That's correct. 

Q. Plus. A. Plus; again, Mr. Kennedy stated that there were one 
or two accounts that, nominal amounts, that would probably not be collected. 

* * x? * * 
EDWARD W. ALLFRIEND 
was called as a witness forthe plaintiff and, being first sworn by the 
deputy clerk, took the stand, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, ARENS: 
* * * * * 

Q. And would you briefly inform the Court of your professional 
and business background? A. Yes, I am in the general fire and casualty 
business and have been so engaged for some 20 odd years. I operate an 
insurance agency in the Washington metropolitan area primarily doing a 
general across-the-board fire and casualty business, both business and 
personal lines. 

* * * * * 

Q. And would you tell the Court how you go about estimating the 
net value of an insurance company? 

THE COURT: What are you talking about when you say "insurance 


company"? Are you talking about Aetna Life Insurance or something 

of that sort? 

MR. ARENS: I am trying to find out what his method is of finding out 
what the net value of an insurance company would be. 

THE WITNESS: Agency. 

MR, ARENS: Agency, Your Honor. 
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THE COURT: Well say agency. 

MR. ARENS: I appreciate that direction. 

THE WITNESS: Well, many factors go into the evaluation of an 
insurance agency; how long the firm has been in business, whether its 
growth has been steady, what its accounts receivables are, how current 
the accounts receivables are, what its operating expenses are, are they 
in line or out of line, what -- who are the people involved, what is the 
character of the business, is it mainly personal lines or is it business 
lines, what is the rate of commission on the average. : 

There are probably 25 factors or so which go into the evaluation 


of an insurance agency. 
BY MR. ARENS: 
Q. Have you had occasion to study. the Capitol Insurance Under- 


writers? A. Ihave had an occasion at one time to discuss the possible 
acquisition, or in some way meshing together of Capitol Insurance Agency 
with our own agency and at that time I saw a limited number of records 

of the Capitol Insurance Agency. 

Q. Were you able to form any opinions, based on those records? 
A. Based on -- I didn't see many records and my opinions were based 
. not only on records but on discussions which I had with Colonel Roberts 
who was head of the agency, as I understood it, but I did form some opinions. 

* * * * * 

THE COURT: Well at what time did you study it? 

THE WITNESS: I do not remember the dates, sir. It was during 
1959 that I had a number of conversations with Colonel Roberts and visited 
the office of the Capitol Insurance Agency and looked over some of the 
records that were then available. I was to look over other records, some 
of which were subsequently furnished but a great many of the records that 
I wanted were not -- were never available. 

MR. ARENS: Perhaps I can put it hypothetically, Your Honor, and 
avoid the thrust of the objection. 

THE COURT: All right. 


BY MR. ARENS: 
Q. This preliminary question first, do you pay any particular 
attention to annual premiums or commissions as a criterion in evaluating 
the net worth of an insurance agency? A. Well, the annual premiums 


and commissions are both very important in evaluating the purchase, 


value of an insurance agency. 

Q. In what way? A. Well, not only the annual premiums ina 

given year, but the annual premiums over a period of years; in 
other words, the history of the agency premium-wise is important, and 
then also the commissions likewise. Some agencies have relatively high 
commissions and some fairly low commissions. 

Q. Is there any particular formula you can apply in gauging the 
net worth of an insurance agency on the commissions or annual premiums 
received? A. iThere is a standard within the industry that has, however, 
great latitude, depending on the individual agency. Usually the purchase 
price of an insurance agency is somewhere from one to two annual com- 
missions that the agency earns. 

* *x cd * * 

Q. Now, if Capitol Insurance Underwriters had been shown to you 
to be making $200, 000 in annual premiums and if the Gross commissions 
had been shown to you to be 20 per cent, what would your estimate of its 
net worth have been? A. Well, it would have been somewhere from 40 
to 80 thousand dollars, not its net worth but in other words, its purchase. 

Q. That is what you might have offered for it? A. That is how much 
I would -- in any negotiation, I would have had in mind offering somewhere 
from one to two times, depending on the many factors. 

MR. ARENS: Thank you very much, Mr. Allfriend. 

CROSS EXAMINATION 
BY MR. TOOMEY: 
* * * * * 

Q. Mr. Allfriend, you were discussing in response to the hypothet- 
ical question, your method of arriving at a net worth figure for an insurance 
agency. A. Yes, sir, not a net worth but a -- a purchase price valuation. 


* * * * * 
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BY MR. TOOMEY: 

Q. In your computation of the $40, 000 or approximately thereabouts, 

ag to the evaluation of this company, you took into consideration 
good will, took into consideration all the other elements which you des- 
cribed earlier, did you not? A. Yes. | 

Q. And then they would appreciably effect valuation of the agency? 
A. Iam more interested in history and premium volume and earnings or 
expenses as they relate and where expenses might be shaved and so forth, 
than I am in the actual net worth as is normally used. 

Q. And you never had an opportunity to study the history of this 
particular company in detail? A. I was never given enough records to 
furnish in detail. | 

* * * * ; * 
GEORGE A. HATZES, JR. 
was called as a witness for the plaintiffs and, being first duly sworn by 
the deputy clerk, took the stand, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. OXHOLM: 
* * a * * 

Q. What is your occupation, Mr. Hatzes? A. President of the 
Alexandria Corporation. 

Q. And in what business is that engaged in sir? A. We are engaged 
in the insurance business, fire and casualty and life. | 

* * * * ' * 

Q. Now, sir, you have testified that you have arrived at an eval- 
uation of Capitol Insurance Underwriters. What dates, or approximate 
date, was that evaluation covering or arrived at? A. Well, it is my 
understanding we discussed this at some length with Colonel Roberts back 
in 1960, and we had discussed it in terms of their past experience over 
the prior years that they were doing a gross premium income of about 
$200,000 a year, which we gave Colonel Roberts our opinion which we 


believed developed a premium commission income of approximately 
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$40,000 a year. If this was 100 per cent direct business to the agency 
and it was our understanding that the officers engaged in operating the 
agency were salaried officials of the agency, which meant that the agency 
should own all of the business which these people developed and it was 
the business developed by these officers and stockholders, was all owned 
by the agency, the value should be at least one and a half times, if not 
greater, depending upon the length of the pay-out. 

Now, you -- by that I mean if the direct commissioned income of 
the agency was $40,000, and they were willing to pay it out over five 
years, we'll pay them three times for it, based on the earned commis- 
sions paid for in the following years on renewal. 

Q. Mr. Hatzes, in cash value, what was your evaluation of Capitol 
Insurance Underwriters at the time you have testified? A. Based on the 
$40,000 assumption of earned commission, value was in the area of 60 
to 80 thousand dollars. 

MR. OXHOLM: Thank you, sir. Your witness. 

CROSS EXAMINATION 
BY MR. TOOMEY: 

Q. Mr. Hatzes, did, you're basing all your information on con- 
versations you have had with Mr. Roberts, is that correct? A. I had 
some prior knowledge of the agency. As I remember, I had handled 
business for them in the past. 


Q. Did you ever examine any one of their financial statements? 


A. No, sir, I never have. 
Q. Did you examine any one of the -- Mr. Roberts' or financial 
books -- 
* * * * * 
A. No, sir, but I have knowledge of the industry as to what agencies 


in the area produce in income. 


* * 
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RUTH BLAND 
was called as a witness by the plaintiffs and, being first duly sworn by 
the deputy clerk, took the stand, was examined and testified as follows: 
* * * * : * 
CROSS EXAMINATION 
BY MR. TOOMEY: 
* * * * x* 

Q. Mrs. Bland, I show you Plaintiff's Exhibit 27 for identification 
and direct -- first your attention to the date on the top of the policy. 
What is its inception date, and soon? A. March ist, 1960, and the ex- 
piration is March ist, 1963. 


Q. I now ask you when did you receive this particular policy, Mrs. 


Bland? A. I believe -- I can't say for sure but I believe we received it 
at the time we received the billing. That is customary policy. 

Q. I direct your attention to the date at the lower lefthand corner, 
countersigned date, June 14, 1960; does that refresh your recollection? 
* * * * * 

THE WITNESS: I have the billing for it. That was dated -- time 
stamped August 9. 3 
* * * x * 

Q. What's the billing date on that policy? A. The date of the 
policy is March 1 but the billing didn't come into our office until August 9. 
* * * * * 

REDIRECT EXAMINATION 

BY MR. OXHOLM: 
* * a * * 
MR. OXHOLM: These are continuous policies which are renewed 
on expiration date, the previous policy. 
THE COURT: Well what are the numbers of the previous policies? 
MR. OXHOLM: They are in the exhibit. It would take a little while 
to get those, Your Honor, but what I wanted to point out to the Court was 
this: That the effective date of this policy is March 1st, 1960, and yet 
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they are not countersigned till June and July of 1960 and my question to 
Mrs. Bland, as secretary of the corporation, is how were you covered 
under this policy during the interim period of time? 

THE WITNESS: That could be a -- 

THE COURT: That could be a very difficult legal problem; if she 
can answer it, you can ask her. 

MR. OXHOLM: Thank you, Your Honor. 

THE WITNESS: I can answer it because I can truthfully say that we 
have carried on an informal working arrangement with our insurance 
brokers, insurance agents, and we have left it entirely up to them. As 
a matter of fact, had anything happened while we didn't have the policies, 


I am afraid that I would have been out of a job because it would have been 


my fault that I hadn't had them in any type of follow-up; and we just let 
the insurance agent renew them automatically. 
BY MR. OXHOLM: 
Q. Now, Mrs. Bland, you have mentioned that you let the insurance 
agency renew this automatically. Did you have any communication 
with Hufty, Eubank & Russell in this regard, that they would renew these 
policies automatically commencing on this March ist, 1960 date? 
A. I couldn't say that I did, sir. I just assumed. 
Q. You just assumed? 
* * * * * 
Q. Isee, and you are certain on the point that you had no com- 
munications with Hufty, Eubank & Russell. A. Well, there is nothing 
in writing, that, I can assure you, because I have hunted and searched 
to be sure. 
Q. To your recollection did you have any oral communication with 
them? A. Well, from time to time, as I explained before, I have been 
in contact with the insurance agent on a personal basis. I wouldn't nec- 
essarily know whether it was Capitol Insurance Underwriters or Hufty, 


Eubank & Russell. 
* 
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* * * * 
JOHN B. CLARKE | 
called as a witness for and on behalf of the plaintiff and, having been 
first duly sworn, was examined and testified as follows: 
ok * * * 
DIRECT EXAMINATION 
BY MR. ARENS: 
* * * * * 

Q. Mr. Clarke, did you have any discussions with either Mr. 
Russell or Mr. Kennedy about the net worth of Capitol Insurance Under- 
writers sometime before March 31, 1960? A. Ican recall a visit to the 
offices of Capitol Insurance Underwriters by Mr. Russell and Mr. Ken- 


nedy during which time various records were checked and =~ 
THE COURT: What time was this? When did this occur? 
THE WITNESS: This would have been, Your Honor, between 


March 8 and March 31, 1960. 

THE COURT: All right. 

BY MR. ARENS: 

Q. Now -- A. And I've got a mental picture in my mind of some 
figures which show -- showed at that time the net se of -- I think it 
was $14,000. | 

Q. Now, who gave you those figures, Mr. Clarke? 2 A. Well, Mr. 
Kennedy had the paper in his hand and I believe Iam right in saying that 
we discussed the veracity of the accounts receivable which had been com- 
puted to arrive at the net worth and I think we agreed that the accounts 
receivable figure was good by a few hundred dollars which may have to 
be written off. That is the best I can recall at that meeting. 

Q. You and Mr. Kennedy? A. Yes. 

Q. Was anybody else present? A.‘ This was at this meeting that 
I said was in the offices where Mr. Russell and Mr. Kennedy and I were 


present. 
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Q. And all three of you agreed? A. To the best of my recollec- 
tion, yes, sir. 
* * * * * 
Q. Mr. Clarke, do you know what became of the records of Capitol 
Insurance Underwriters after the meeting of March 31? A. Following 
that meeting I remained in the employ of Capitol Insurance Underwriters 


for the sole purpose to do what I could to bring the books of accounts and 


various accounting records up to the point where they could be handed to 
our accountant for the preparation of a financial statement; and when I 
had gone as far as I was able to go toward that end, then I handed the 
books of accounts to Mr. Robert Phillips of Mr. William Sickles' firm of 
accountants for him to prepare the financial statements. 

As to the other records which were in the offices, I can't give any 
information to the Court on that. Iam not aware of what happened to 
those. 

* * 
CROSS-EXAMINATION 

BY MR. TOOMEY: 

* * * * * 

Q. Sir, do you recall a matter of a day or so following the special 
meeting of March 31, when you physically took to the offices of Hufty 
Eubank certain of the financial records, the books and so on of the firm? 
A. Very well, sir; yes, sir. 

Q@. You did in fact take, physically transport these records to the 
offices of Hufty Eubank? A. Certain records, I did, yes. 

Q. Now, did you ever study this Christmas list which you say was 
in existence at the time you came with the firm? A. No, indeed, I didn't 
become aware of its existence until a few weeks preceding the Christmas 
of 1959. You said study it. I certainly didn't go through it page-by-page, 
counsel, no, but I knew it was an alphabetical list of our clients. 

Q. By way of explanation, my question to you is this: Do you know 

whether or not that list contained all of your clients? A. I cannot 
sit here under oath and say that that list contained every client, no, sir. 
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Q. Do you know whether or not that list also contained personal 


friends of Mr. Kennedy's who may not have been clients at all? A. [had 
no information as to that at all, counsel. It was my understanding that 
that was an alphabetical list, complete or incomplete, of the clients of 
Capitol Insurance Underwriters, and the reason for the existence of that 
list was to give us a mailing list for our clients to send Christmas cards 
and that's all I know about that list. 

Q. You didn't know how many copies of that list were in existence, 
did you? A. No, sir. 

* * * * * 

Q. You testified that Mr. Kennedy and Mr. Russell came to the 
offices of Capitol Insurance between March 8 and March 31. A. That's 
right. 
Q. And it was at that time that the figure of $14,000 appeared, or 
was discussed? A. Yes. 

* * * 
HAZEL K. FORE 
called as a witness for the plaintiff, and having been first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. ARENS: 
* * * 
FAYE S. WOOD | 
called as a witness on behalf of the plaintiff and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. OXHOLM: 
* * * * : * 

THE COURT: Do think that in the files you could find the letters 
of transmittal that counsel is talking about? : 

THE WITNESS: I will have to go through every file in our office 
and there are, roughly, right now about 7500 files. 


* * * * 
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WAYNE KENDRICK 
called as a witness on behalf of the plaintiff and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. ARENS: 

Q. Mr. Kendrick, would you state your full name to the Court, 
please? A. Wayne Kendrick. 

Q. And where do you live, Mr. Kendrick? A. Lombard Apartments. 

Q. And where is your office? A. Rust Building. 

Q. Now, would you tell the Court what your profession is? A. I 
am a Certified Public Accountant. 

Q. And would you give the Court a brief resume of your profes- 

sional history ? 

THE COURT: No, that is not necessary. 

BY MR. ARENS: 

Q. May I merely inquire of the witness as to how long he has been 
a certified public accountant? A. Since about 1920. 

Q. Very well, Mr. Kendrick. Did you, in the course of your pro- 
fessional work as certified public accountant, have occasion to familiarize 
yourself with the financial state of Capitol Insurance Underwriters ? 

A. To acertain extent, yes. 
Q. When was that, sir? A. Oh, within the last three months. 


Q. Would you tell us what your contact with the records of Capitol 


Insurance Underwriters was? A. Well, I examined -- made a limited 
examination of the records of Capitol Insurance Underwriters to deter- 
mine why the net worth at March 29th was so much smaller than the net 
worth shown on the balance sheet of December 31, 1959. 

THE COURT: March 29th of what year ? 

THE WITNESS: Sixty, 1960. 

BY MR. ARENS: 

Q. What materials did you have to examine, Mr. Kendrick ? 
A. Well, I made examination of the work sheets, statements of the certi- 
fied public accountant that had been working for Capitol Insurance 
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Company. I examined the records, that is, the ledger and cash 
book, journal of Capitol Insurance, which was brought up to about March 
31st -- March 29th, before certain adjusting entries. I examined the 
statements, several of them, of the policies written by the various in- 
surance companies. | 

Q. And what did your examination reveal? A. Well, it revealed, 
first, that there was an adjustment to the accounts receivable control as 
of March 29, 1960, of approximately $4,100. It revealed that the busi- 
ness from February -- for February 1960, and March of 1960, compared 
with the same months for the year 1959 showed a drop in business of 
about 75 per cent gross business. : 

* * * * * 

Q. Now, Mr. Kendrick, how do you interpret these figures involving 

the discrepancies between the two years that you have testified 
about? A. Well, I first determined there was a large drop in business 
from the month of March 1959 compared to March of 1960. 

Q. Now -- A. Then I made a summarized -- the business done 
with the various insurance companies for the month of March 1959 and 
1960, and then, by doing that, I localized the large drop in two of the 
larger insurance companies. Then I checked the statements of account 
for those two companies as a test, by going back to 1959 and comparing 
the customers on there with those in 1960, and I found 'that by checking 
National Surety and the Globe Indemnity Company, the actual customers 


that did not repeat in the month of March, "60, that were customers of 


Capitol Insurance Company for March 1959. 

Q. Now, sir -- A. Then I did telephone some of those customers 
and asked them how or why they were covered in the year 1960 when 
the -- and who covered the insurance for them and they said that the 
new people -- I mean, Hufty, Eubank & Russell -- were insuring them. 

Q. Now, sir, what is your explanation, as a Certified Public 
Accountant, of the drop in business volume that you have testified to in 
this case? A. Well, I think it is just a question -- the business was 
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* * * * * 

THE COURT: Well, now, let's just cover each month separately 
and let's have the names of any diversions and whatnot. That way maybe 
we can get these letters that you are talking about. 

MR. ARENS: Very well, Your Honor; this is a copy of Exhibit -- 

THE WITNESS: I understand. I was merely telling the way I pro- 
ceeded. I first proceeded with March of 1960. Then, after doing that, I 
decided to go back and check the same way in connection with 1959, but 
not to the extent of so many smaller customers. In testing the -- Febru- 
ary 1960 business, or gross business, which was $4400 compared to 

$13,600-and-some, February of '59, Ihad a list that was in the 
file and I checked two of the larger insurance companies because they 
did about two-thirds of the gross business for the month of February "59. 
Then, comparing those statements of those insurance companies, for 
1959 and 1960, I saw that there was a big drop in two of those -- of the 
business done by those two companies. Then I determined, by going to 
the customers, that in February 1959 -- 1960, Capitol Insurance Under- 
writers did not reinstate or renew the policy with Suburban Delivery 
Service. I then called the people in charge of books at Suburban Delivery 
Service and they said they had renewed that with the new people. 


* * * * * 


BY MR. ARENS: 


@. Mr. Kendrick, did you have any conversations with Mr. Kennedy 


as to any possible diversion of Capitol Insurance Underwriters business ? 
A. Iexplained to Mr. Kennedy, when I was examining the records -- 

Q. When was that, if I may place it approximately? A. Idon't 

know the exact date but some months ago, he and Mr. Russell were 
present in the office of Hufty, Eubank & Russell and I told them what I 
was looking for. I couldn't understand why this business had dropped off 
so dramatically or drastically and he said it was because he solicited the 
business and got it. That explained it generally. 

Q. Did he say as to when this solicitation took place? A. He didn't 
say. 
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Q. Now, sir, from an examination of the books in this particular 


case, were you able to determine as to whether or not there had been 
any diversion of business to Hufty, Eubank & Russell in February of 
1960? A. Ican't -- I merely know that the business was -- did not -- 
was not renewed in Capitol Insurance Company. By further checking, I 
am convinced that it was diverted. | 

Q. What, in your professional opinion, Mr. Kendrick, should the 
net premium sales of Capitol Insurance Underwriters have shown for 
March 1960, barring the diversion that you have testified about ? 

A. Something more than it was for March 1959. I say it's -- around -- 
guessing, but possibly -- 
* * * * | * 

Q. Do you have an opinion, Mr. Kendrick? A. Based on trends, I 
have an opinion, but, as I say, I wouldn't want to say -~ 

Q. May the witness give his opinion -- Can you state an opinion 
which is not a guess, Mr. Kendrick? | 

THE COURT: Well, he says he can base one solely on trends. A 
trend in this case is not sufficient evidence to establish the fact, and I 
will not permit him to give on based simply on trends. 

* * * * * 

THE COURT: Well, now, that is not pertinent to this question. 
Everybody knew, and everybody who has testified knew, there was a 
diversion of business long before this contract was entered into. If he 
can tell us what the net worth of the company was on March the 29th, 
1960, if he has checked the books and records, based on net worth as 
defined in the Amended Agreement, the Court would be immensely inter- 
ested in that. 

* * 
BY MR. ARENS: 

Q. Were there any particular premiums due in February, M 
Kendrick, which were, if received by Capitol Insurance Underwriters, 
would have increased the accounts receivable ? 

THE COURT: Well -- 
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THE WITNESS: If -- Excuse me. 
THE COURT: If they had gotten more money the accounts receivable 


would have increased. That must follow as the night to day. Or, if they 


sold more insurance, unless they paid cash, and then it would increase the 
cash. 

MR. ARENS: Very well, Your Honor. 

THE COURT: But I understood that you were going to put on testi- 
mony to show that the net worth of this company on March 29, 1960, was 
something in excess of $10,000. Now, did I misunderstand you ? 

MR. ARENS: No, Your Honor, you did not. That was my intention. 

THE COURT: All right. Well, are you going to do it by this wit- 
ness? If you are, do it. 

MR. ARENS: Yes, Your Honor. 

BY MR. ARENS: 

Q. Mr. Kendrick, did you -- were you able to form an opinion, on 
the basis of your study, as to the net worth of the company? 

THE COURT: Well, now, I don't think an accountant forms an 

opinion. He determines the net worth, doesn't he? 

BY MR. ARENS: 

Q. Very well. Were you able to determine the approximate net 
worth of Capitol Insurance Underwriters? A. I must say the records 
were not in too good shape. There was an -- 

MR. EARNEST: Just a minute, I think he can answer this question 
yes, or no. He either formed, was able to determine the net worth under 
March 29, or he wasn't. 

THE COURT: I think thatis true. Were you able to determine the 
net worth on March 29, 1960 of Capitol Insurance Underwriters, Inc.? 

THE WITNESS: Not accurately, no, sir. 

BY MR. ARENS: 

Q. Were you able to do so approximately ? 

MR. EARNEST: Well, I object to any approximately. 

THE COURT: Sustain the objection. 


* * * 
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BY MR. ARENS: 
Q. Mr. Kendrick, did you examine Mr. Sickle's statements of net 
worth? A. I did. 
THE COURT: And, I take it, you are now talking about the one of 
March 29th, 1960? 
MR. ARENS: That's right, Your Honor. 
BY MR. ARENS: 


Q. Did you find any discrepancy between the BCC receivable 
and the control cards? A. Mr. Sickle made a general entry and wrote 
off against net worth accounts receivable to the extent of $4,000, about 


$100, about approximately $1400. 

Q. Discrepancy was $4,100? A. That's right. 

THE COURT: Now, you say discrepancy. He wrote them off. Do 
you know, were they properly written off or not? 2 

THE WITNESS: Your Honor, it was an adjustment. The control 
account indicated that there should be approximately $4,000 more in 
creditors -- customer's balances than Mr. Sickles apparently could find. 
In other words, they have control accounts to which they charge every- 
thing. It is chargeable to the customers, and they have credit with all 

the cash receipts on account of payments. That control balance is 
supposed to equal the balances taken from the customers’ individual cards 
or slips they had. In other words, $4,100 approximately that disappeared 
for some reason, control in my opinion is more likely to be the correct 
amount than to find a few slips of paper here and there and add them up 
and say that that is the value of the accounts receivable. Something hap- 
pened to over $4,000 worth of the customers' balances. 

THE COURT: Mr. Kendrick, I haven't followed you because Iam 
not an accountant. Do we have a copy of the account here somewhere ? 

THE WITNESS: Well, the account is carried in general ledger as 
accounts receivable and would say "accounts receivable and control." 

THE COURT: Wait a minute. Maybe if I could start with an 
account, then I could understand what you are getting at. Do we have an 
account of March 29, 1960? There was one prepared, wasn! t there? 
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MR. ARENS: If Your Honor please, perhaps the witness' report 
could be submitted in evidence. It might clarify some of the matters. 

THE COURT: Do you have a copy of your report there, Mr. 
Kendrick? 

THE WITNESS: Yes, but the report that would be used is the one 

that Mr. Sickles made as the one for this settlement. In other 
words, he made a balance sheet showing the net worth of $3800, approxi- 
mately. 

THE COURT: Now, do we have a copy of that? Somebody ought to 
have one. 

THE WITNESS: That is the one I have here -- somebody -- 

MR. TOOMEY: Ihave a copy, Your Honor. 

THE COURT: Let me see it. Let me see if we can start from that 
and I can understand what Mr. Kendrick is talking about. I am not an 
accountant. 

(Documents were handed to the Court.) 

THE COURT: Now, Schedule A-1 is a schedule of accounts 
receivable; is that correct? 

THE WITNESS: Yes, sir, that's right. 

THE COURT: Now, did you find some accounts that are not listed 
there; and, if so, what were they and in what amount? 

THE WITNESS: I found that this -- these amounts on Schedule 


A-1, you will find, Your Honor, that they are carrying over in that 


amount -- is carried over into Exhibit A, balance sheet, as of March 29, 
and then in that statement it shows accounts receivable Schedule A-1, 
$31,302.10. 

THE COURT: All right. 

THE WITNESS: But before these accounts were written off or dis- 

appeared, that should have been appr oximately $35,400, because 
after the books were closed, Mr. Sickles, in making up his statements of 
accounts receivable, could not find individual balances on cards that, 
adding them up, would equal the control account to the extent of $4100. 
That, he charged against net worth. 
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In other words, net worth was reduced $4100 approximately because 
he could not find the individual balances due the customers to equal what 
had been charged in his control account. The control is a summary 
account of all the various customers" accounts. ! 

THE COURT: Isee. Now, what customers did you find owed him 
money that he didn't include in his Schedule A? Were you able to find 
any ? | 
THE WITNESS: That could not be found without a substantial 
amount of work, and I presume Mr. Sickles couldn't find that or he would 


have probably either found them -- if he would have found them, he would 


not have made this adjustment in here. 

THE COURT: Well, then, you could not find, or did not find any 
specific accounts receivable not listed in Schedule A- 1; is that correct? 

THE WITNESS: That's right, but I in my opinion, this should have 
been $4,100 more than those balances. 

MR. HARNEST: Well, we are not interested in his opinion. 

THE COURT: Well, it should have been. If you had been making up 
a net worth for the company and certifying it, would you have certified 
amounts due that you couldn't find due by individuals ? | 

THE WITNESS: I wouldn't have certified this statement any more 
than Mr. Sickles would certify it. 

THE COURT: You did not answer my question. | 

THE WITNESS: Would I? 

THE COURT: Yes. 

THE WITNESS: I think I would have attempted to find them, but it 
was impossible, probably, for me to find them -- these missing balances 
or cards, several months after the books had been moved because the 
system is when an account is paid, they file it away as a paid file among 
thousands of others of Eubank & Russell's accounts. It would take a 
detailed checking, doing the books all over and following through. 

In addition to that, I don't know whether that balance was in agree- 
ment in December 31, although there was no adjustment made in the 
December 31, 1959 balance sheet. So, but it's -- it would be considerable 
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work to recast all those customers’ accounts. 

THE COURT: And you didn't do that? 

THE WITNESS: No, sir. 

THE COURT: And you found no single account receivable as of 
March 29, 1960, in this individual's name, which is not included in 
Schedule A-1? 

THE WITNESS: That's correct. 

THE COURT: All right. 

BY MR. ARENS: 

Q. Were there any premiums due in February, Mr. Kendrick, 
which were not included in Capitol Insurance Underwriters accounts ? 
A. Yes, sir. 

Q. What were they? A. One of them was Suburban -- I only tested 
two of the larger ones. One was Curles Movers and the other one was 
Suburban Delivery Service. They had binders on them but Capitol didn't 
have them on the books. 

Q. And in what amount were they? A. Curles Movers, $5,008.62. 

THE COURT: Who is that? 

THE WITNESS: Curles Movers. 

THE COURT: How do you spell that? 

THE WITNESS: C-u-r-l-e-s M-o-v-e-r-s. 

THE COURT: They had what, $5,000? 

THE WITNESS: $5,008.62. 

THE COURT: All right. Suburban Delivery? 

THE WITNESS: Suburban Delivery Service was $3,798.40. 

THE COURT: Three thousand what? 

THE WITNESS: Seven ninety eight 04. 

THE COURT: Well, now, are you saying then that you did find that 
they owed Capitol Insurance, on March 29th, $5,000 and $3,700 respec- 
tively ? 

THE WITNESS: I say that was business that should have been on 
Capitol Insurance's books because those people had a binder on them and 
that was the normal -- should have been renewed. If they were not on 
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the books, it should have been on Capitol's books. 

THE COURT: Were they renewed by Capitol Insurance? ? 

THE WITNESS: That depends. They were bound from February 
1st. They were not written until April but they had a binder from Feb- 


ruary Ist, according to the insurance company. 

THE COURT: A binder issued by whom ? 

THE WITNESS: National Surety. I couldn't check on Curles about 
the binder. I checked on the Suburban. They had a binder for February 
1st, although the policy was billed, it was not billed until April. 

THE COURT: Was the binder signed by Capitol Insurance Under- 
writers, Inc.? 

THE WITNESS: I don't know. I just know that Capit Insurance 
did not have the business on its books. 

THE COURT: All right. 

* * * * f * 
334 THE COURT: Can he state what accounted for the dramatic drop, 
if you must use adjectives. 

MR. ARENS: I am sorry. 

BY MR. ARENS: 

Q. Can you state what accounted for the drop ? A. For the drop in 
gross business ? 

Q. Yes. A. No question in my mind, the business was diverted 
to another company from Capitol. I have been -- 

THE COURT: Beginning when ? 

THE WITNESS: Beginning February 1960. 

* * * * 
CROSS-EXAMINATION 

BY MR. TOOMEY: 

x * * * * 

Q. Mr. Kendrick, have you seen, in the course of your work for 
this case, have you seen the list of accounts receivable prepared by Mr. 
Kendrick -- I mean, by Mr. Sickles? A. Yes, sir. 

Q. And in that list, may Iexamine ita moment? (Brief pause.) 
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In that list, I point to Curles Movers, Incorporated, $4,159.68. So, 
as a matter of fact, it was listed among the accounts receivable by Mr. 
Sickles, was it not? A. There was an account listed by Mr. Sickles 
showing a balance due from Curles Movers but this $5,000 was never 
charged to Cirles Movers, that I could find anywhere. It was not even 
written in March. The $5,008 is not any part, in my opinion, of $4,159. 

Q. You mean the $4,159 was additional money that was owed by 
Curles? A. That's right. 

Q. In your opinion? A. I could find no evidence of the $5,008 


being entered as a charge to Curles Movers and -- 
THE COURT: Well, what are we getting at? He says he doesn't 
even know whether the policy was written. Curles Movers is not in this 


case any more after this last testimony. 
* * * * 
REDIRECT EXAMINATION 
BY MR. ARENS: 
* * * * * 

MR. ARENS: Well, I believe that the report which this witness has 
prepared summarizing the data which have been testified about may be 
helpful to the Court. 

THE COURT: I don't need any summarization of it. I have heard 
the testimony and got the record here. 

* * * * * 

MR. ARENS: Well, if Your Honor please, I will offer it in evidence 
subject, of course, to the ruling of the Court. May it be marked for 
identification ? 

THE COURT: All right. What does counsel say? 

MR. EARNEST: I object to this. 

THE COURT: Sustain the objection. 

MR. ARENS: May it be marked for identification for purposes of 
preserving the record? 

THE COURT: It may; 40. 

THE DEPUTY CLERK: Number 40. 
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THE COURT: For identification only. 


* * * 
WILLIAM G. RUSSELL 
called as a witness on behalf of the plaintiff and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. ARENS: 
* * * * * 

Q. *** Is it nota fact, Mr. Russell, that you stated on pages 11 
and 17, respectively, of your deposition, that Mr. Kennedy had stated to 
you that he could acquire most of Capitol Insurance Underwriters’ busi- 
ness for Hufty, Eubank & Russell in February of 1960? A. In a general 
way, he probably would have discussed that with me sometime during 
that period, yes. 

* * * * 
GEORGE B. KENNEDY, JR., 
a defendant herein, was called as a witness by the defense and, having 
been first duly sworn was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. TOOMEY: 


* * * * J * 


Q. Now, sir, subsequently to February 25, did you have occasion 


to commence work with the firm known as Hufty, Eubank & Russell? 
A. Yes, I did. 
Q. And, what date did you commence such work? A. March 8, 1960. 


* * * * * 


Q. Do you remember the date of your first meeting? A. To the 
best of my recollection, it was March 25, 1960. 
* * * * i * 
Q. Following that meeting of the 25th of March 1960, was a subse- 
quent meeting held? A. There was. 
Q. And what date? A. March the 30th, is my recollection. 
Q. Who was present at the meeting of March 30th? A. Mr. Russell. 
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Col. Roberts, and yourself. 


* * * * * 

Q. Now, referring -- directing your attention to any other meetings 
that were held after this -- after the date of March 30th, were there any 
further meetings held? A. After -- well, after March 30, there was the 
meeting of the 31st, which was the meeting at which a check was delivered 
to Col. Roberts and the four thousand -- in the amount of $4,000, and the 
release was signed, and also, Col. Roberts turned over the -- his stock -- 
well, the entire stock certificate. This was on March 31st. 

* * * * * 

Q. Mr. Kennedy, I ask you if at any one of these mentioned meet- 
ings or any time you represented to Col. Roberts any firm figures as to 

the net worth of Capitol Insurance Underwriters? A. Never. 

* * * * * 

Q. Mr. Kennedy, I show you Plaintiff's Exhibit No. 26, which is an 
insurance policy on the Hanover Fire Insurance Company, bears date, 
inception: "March 1, 1960; expiration March 1, 1963." 

Lower lefthand corner bears the statement: "Countersignature, 
date, July 19, 1960." 

I ask you, sir, if you can explain that to us? A. Explain what? 

Q. That, incidentally, was insuring Rose Brothers -- Roberts 
Brothers, I stand corrected, sir. 

Could you explain to the Court the counter-signature, date July 19, 
1960? A. That was the date on which the policy was issued. 

Q. Why would the upper date be March 1, 1960? Was this a 
particular type of insurance? A. This policy was known as a commercial 


property floater policy, and it is written under the auspices of the District 


of Columbia Rating Bureau. Every three years it comes up for a rate 
review, experience rating, a furnishing of complete values as per loca- 
tion, average values over the past three years in some considerable detail 
which must be submitted to the D. C. Rating Bureau under a notarized 
form. 

In other words, an oath must be taken by the insurer. 
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Now, it is quite customary -- and, as a matter of fact, three years 
previously, when the same insurance was written for the same insured, 
a similar period of time elapsed between the time that the coverage was 
bound and the time that the -- a contract was actually issued. The policy 
was bound in Capitol Insurance Underwriters as of March 1, 1960. 
Subsequently, after my departure from Capitol Insurance Underwriters, 
I solicited the account of Roberts Brothers. 

At that time, after submitting to a vote of the Board of -- well, 
subsequently, Roberts Brothers authorized me to write their insurance. 
At the time that they authorized me to write the insurance, we proceeded 
with the issuance of the contract. 

* * * * * 

Q. Mr. Kennedy, I show you Plaintiff's Exhibit 37, and ask you if 
you can identify that. A. This is an application for license under the 
Fire & Casualty Act for the license year ending April 30, 1960. 

Q. Inow show you handwriting on Exhibit 37, which reads, George 
B. Kennedy, Jr., your birthday, your title and your home address. Below 
is written A.D., March 1, 1960, application attached. I ask you, sir, 


whether as of March 1, 1960, you were in any way connected with 
Hufty, Eubank & Russell? A. Iwas not. | 

Q. Do you have any knowledge as to how the date March 1, 1960 
came on this application? A. Idon't know. I mean, I could give a guess 
but I don't believe that would be proper. I can only state that I did not 
associate with Hufty, Eubank & Russell until March the 8th and that I had 


no association with the agency until that time. 

Q. Would this, in the normal course of events, this being Plaintiff's 
Exhibit 37, would this have been prepared by the office force at Hufty, 
Eubank - Russell, as far as you know? A. That's right, it would -- the 
procedure for licensing or adding on a person during the course of the year 
is that a letter is written by the office requesting, and that that letter goes 
to the Department of Insurance requesting that the person be added on 


effective a certain date, and it is normally a clerical function. 
* * * * * 
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CROSS EXAMINATION 


BY MR. ARENS: 
* * * * 


Q. You are giving me an interpretation, sir. I am merely asking as 
to whether or not Col. Roberts said as quoted or, rather, as recited in the 
minutes, that as a result of extensive negotiations, and with your coopera- 
tion, that of Hufty, Eubank & Russell, most, if not all of the business of 
the company could be preserved to it and a large part of the accounts 
receivable collected with reasonable promptness. I believe that can be 
answered with a yes, orno. A. With the words "to it,” then my answer 
would be, I do not agree that such a statement was ever made because it 
was never my intention that the business be preserved to it if by "'to it” 
means Capitol Insurance Underwriters because this was contrary to the 
whole purpose of the arrangement. 

Q. What about Col. Roberts' intention as he expressed it at that meet- 
ing? A. It was certainly never my thought that Col. Roberts had any inten- 

tion other than my own. 

Q. Now, do you deny that Col. Roberts said that, after extensive 
negotiations with your corporation, most if not all of this business of the 
company could be preserved? A. When you say preserved, and if you 


leave off the words "to it" I will agree that it was discussed. 
* * * 


 d 
Q. Now, sir, directing your attention to page 3 of the minutes, bottom 


paragraph, and I quote: 

"Mr. Kennedy indicated that he would proceed immediately to 
prepare notices to protect the business of the corporation and Capitol 
Insurance Underwriters, Incorporated, until such time as a final 
disposition of its affairs could be arranged in accordance with the 
agreement dated March 31, 1960." 

My question to you, sir, did you or did you not so indicate? A. I did agree 


to take all steps to preserve the business. 
* a * * 


Q. Mr. Kennedy, did you, at the time of your resignation on February 
25, 1960, announce that you planned to take a substantial part of Capitol 
Insurance Underwriters’ business with you? A. Yes, I did. 

Q. Notwithstanding the fact that you would remain a director of the 
company? A. That is correct. 
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Q. Now, sir, did you have a list of Capitol Insurance Underwriters' 
clients before you left Capitol Insurance Underwriters ? A. Yes. 

Q. And, did you put any Capitol Insurance Underwriters’ clients 
under a binder before March 8, 1960, the date that you = your resigna- 
tion went into effect? A. With Capitol Insurance Underwriters, yes, 
while I was still the president of Capitol Insurance Underwriters, I bound 
those companies with Capitol Insurance Underwriters, as might be re- 
quired for the protection of the clients. 

Q. Now, as to the list of clients, you took it to Hufty, Eubank & 
Russell, did you not? A. Such lists as I had, that is correct. 

* * * * ' * 

MR. TOOMEY: Mr. Sickles. | 

THE COURT: Mr. Toomey, before Mr. Sickles takes the stand, 
suppose we take a short recess. I will be back promptly in ten minutes, 
gentlemen. 

(A short recess was taken.) 

THE COURT: All right, Mr. Toomey. 

MR. TOOMEY: Your Honor, I called Mr. Sickles. At this time I 
will withdraw Mr. Sickles and call Mr. Russell, instead. 

* * * * 
386 WILLIAM G. RUSSELL 
was recalled as a witness by counsel for the defense and, having been 
previously duly sworn, was examined and testified further as follows: 
DIRECT EXAMINATION : 
BY MR. TOOMEY: 


* * * * * 


Q. And what is your office with Hufty, Eubank & Russell ? 
A. President. 


Q. Are you familiar with Capitol Insurance Underwriters, Incorpo- 
rated? A. Yes. 
387 Q. Did there come a time when you met with Mr. Kennedy, Mr 
Roberts, and myself, to negotiate -- to negotiate with regard to Capitol 
Insurance Underwriters? A. Yes. 
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Q. And what was the first date that you met for such negotiations ? 
A. March 30. 

Q. Is that 1960? A. 1960. 

* * * * * 

Q. Was there another conference held at a later date with regard 
to this same matter? A meeting or conference? A. With -- there was 
one held on the 30th and one on the 3i1st. 

Q. And the meeting on the 31st, was that a meeting of the same 
persons or was that a meeting of another group? A. Well, there were 
two meetings on the 31st, one at your office for the handing over of the 
check, the signing of the agreement, and then, subsequently, Col. Roberts' 
office, a Board of Directors meeting of Capitol Insurance Underwriters 

at which I was invited to be a guest. 

Q. And, asa result of that meeting, was the memorandum of agree- 
ment, namely, Plaintiff's Exhibit 9, approved by that Board of Directors Ye 
A. Yes. 

Q. Mr. Russell, at any time prior to March 31, did you have any- 
thing to do with soliciation of business of Capitol Insurance Underwriters ? 
A. Prior to March 31, not directly. 

* * * * * 
Q. Did you, at any time, represent to Mr. Roberts any firm figure 
as to the net worth of Capitol Insurance Underwriters, Inc.? A. No. 
* * * * * 
WILLIAM A. ROBERTS, 
the plaintiff herein, called in rebuttal by counsel for plaintiff and, having 
been previously duly sworn, was examined and testified further as follows: 
DIRECT EXAMINATION 
BY MR. ARENS: 


* * * * * 


Q. Now, sir, when did you sign the release and complete the agree- 


ment? A. I didn't sign the release, nor did I complete the agreement 
until after I had received the check for $4,000 and the completed note for 
$10,000, and that did not occur until our second meeting on the 31st, when 
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we had the Board of Directors meeting, and I had the approval of the 


Board of Directors of Capitol Insurance Underwriters. 

392 Q. Now, sir, did Mr. Kennedy ever advise you as to the binders 
that he had put several of the Capitol Insurance Underwriters bonds under ? 
A. I knew that there were many policies that were -- would expire during 
February and the first of March, at and before the time that Mr. Kennedy 
submitted his resignation, including particularly Roberts Brothers Com- 
pany's policies with which I was familiar. I knew they would expire 
March ist. Mr. Kennedy had never stated that he placed those under 
binder to Capitol Insurance Underwriters. Capitol Insurance Underwriters 
never paid a binder fee to any company for them. If there was any binder, 
it was put in the interest of some other company. : 


* * * * * 


THE COURT: All right. Both sides rest. 
* * * * ok 
[Vol. VI] 
Washington, D.C. 
November 8, 1961 
* * * * * 
THE COURT: Well, they did and Mr. Roberts prepared the suit in 
March and, had Mr. Roberts filed that suit and proceeded with it, he 


would undoubtedly have maintained the suit. 


* * * Ok 
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PLAINTIFFS' EXHIBIT NO. 1 
SPECIAL MEETING OF THE BOARD OF DIRECTORS OF 
CAPITOL INSURANCE UNDERWRITERS, INC. 
AUGUST 6, 1959 

Pursuant to call and waiver of notice, a special meeting of the 
directors of Capitol Insurance Underwriters, Inc., was held at 5:30 p.m. 
on August 6, 1959, at 600 Continental Building, Washington 5, D.C. The 
meeting was called to order by the President, whereupon the Secretary, 
William A. Roberts, reported on the incomplete meeting of the Board of 
Directors on July 1, 1959, and his report was approved. Present were 
all of the directors, William A. Roberts, George B. Kennedy, Jr., 
William G. Sickles, Peter Knowles, and John Clarke. 

The directors proceeded immediately to the consideration of the 
agreement with Mr. Roberts and Mr. Kennedy for the refinancing and 
reorganization of the corporation, and a draft of the said agreement, 
executed by each of the above directors in their capacity as directors 
and individually, was presented to the meeting in order to be set forth 
in the minutes of the meeting, as follows: 

"On July 31, 1959, Mr. George Kennedy reported that the cash 
balance of the corporation after the payment of salaries, the Firemen's 
Fund, federal taxes and similar items was $3,406.62. Simultaneously, 
he indicated that there was an amount immediately due to Globe Indemnity 
for April accounts of $7,910.33 and to the Royal Liverpool Group of 
$1,319.10. He stated that he had been obliged to accept a note for 


$4,944.74 payable August 17 for overdue premiums from Indian Lake 


Estates. Payment of this amount was conditioned upon continuance of the 
insurance to that date unless the client further defaulted in certain 
immediately due payments. He advised that at present cancellation of the 
Indian Lake Estates account would protect Capitol Insurance Under- 
writers in short rating. He advised me that the approximate $2,000 still 
owed by Indian Lake Estates to me would be paid $1,000 in the current 
week and the balance together with final interest on August 17. 


- Pltfs'. Ex. No. 1 (cont'd.) 


"We had previously discussed the matter of participation in the 
company with Peter A. Knowles, 4804 Falstone Avenue, Chevy Chase, 
Maryland, and John L. Clarke, 207 Bainbridge Road, Alexandria, Virginia. 
After stating to Mr. Kennedy that in the present circumstances, con- 
sidering the advances payable by him to the company in the amount of 
approximately $2,600; the amount presently due me from the company 
of $2,500 plus interest; the commissions unpaid in the amount of 
approximately $2,000; the expenses of the company for expense, 
entertainment and certain similar items, I stated I was not inclined to 


advance any more money without a complete readjustment. 


"IT discussed several plans of participation with the two gentlemen 
named above and with Mr. Kennedy and stated that it was apparent that 
the company needed not less than $10,000 to meet its current obligations 


and to increase working capital. 
"In further discussions with Mr. Kennedy, Mr. Knowles and 
Mr. Clarke, I stated as follows: 

(1) None of the three have immediately available any capital 
for this purpose. 

(2) A loan to the company would not improve its balance sheet 
status. 

(3) Certain difficulties in operation could be overcome if Mr. 
Clarke became an officer and an employee of the company 
and could divide the duties of operation with Mr. Kennedy. 

"J would therefore undertake to enter into a written agreement 

with Mr. Kennedy, Mr. Clarke and Mr. Knowles, under which I would 
buy $10,000 additional stock in the company at par, making a total 
capitalization of $20,000, on condition: 

(1) The company would immediately pay me its indebtedness of 
$2,500 plus interest to July 31, 1959 - $2,572. 86. 

(2) The company would immediately make current the Globe and 


Queen accounts. 


Pitfs’. Ex. No. 1 (cont'd.) 


(3) The'company would hold a stockholders and directors’ 
meeting, at which the additional stock would be authorized 
and officers and directors elected as follows: 

Chairman of the Board and Director William A. Roberts 
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President and Director George Kennedy 


Vice President, Treasurer and 
Director John L, Clarke 


Secretary and Director Peter Knowles 
Assistant Secretary Irene Kennedy 
Director William G. Sickle 
"It will be provided that any two of George Kennedy, Clarke and 
Roberts could execute checks of the corporation and Roberts, with 
George Kennedy, could execute notes, evidences of indebtedness or 
similar obligations. 
(4) An agreement would be executed, under which the company 
would contract to pay for a period of one year, effective 


August 1, 1959, salary to Mr. Kennedy at the rate of $12,000 


per annum payable in monthly installments for full performance 


of his duties as an officer director and general manager, the 
said payment to be in lieu of all commissions or other 
perquisites, or benefits. Mr. Kennedy's existing contract 
would be terminated as of July 31, 1959. 

The company would enter into a contract with Mr. John 
Clarke for a period of one year, commencing September 1, 
1959, to employ him as an officer and director and office 
manager of Capitol Insurance Underwriters at a salary of 
$8,000 per year payable in monthly installments, the said 
salary to be in lieu of all commissions or other perquisites 
or benefits. 


Pltfs'. Ex. No. 1 (cont'd.) 
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"At a special meeting of the stockholders and directors to be held 


at or about April 30, 1960, the relationships of the officers and directors 


with the company will be reviewed and a new and continuing arrangement 


acceptable to both the company and the individual officer would be 


negotiated to extend beyond the one-year period specified above, the 


said agreement to be approved by a majority of the stock of the company 


as of the date of the meeting. 


(5) 


For the purpose of securing performance of the above 
agreement and for reconciling the statement of accounts with 
the company, Mr. Kennedy would undertake to, endorse shares 
of stock representing his present 60% in the company in the 
amount of 60 shares and deposit them with William A. Roberts 
with said shares to be available at their face value or par 
value in settlement of any obligation which he may have to 

the corporation as of April 30, 1960, and thereafter until 

his indebtedness to the corporation is eliminated. Mr. 
Kennedy would agree to pay to the corporation from his salary 
$200 per month toward liquidation of his advances by the 
corporation together with any interest which mayaccrue 
thereon, the said advances as of July 31, 1959, to be 
determined and reduced to a note payable to the corporation 
with interest at 4%. Mr. Kennedy would further purchase 
from the corporation at its cost less depreciation as of 

July 31, 1959, the automobile presently made available to 
him. 

The corporation would pay to Mr. Kennedy and Mr. Clarke an 
amount of $50 per month in lieu of expenses for the use of 
their automobiles on the business of the company within the 
greater Washington area and mileage at the rate of 10¢ per 
mile for the use of their automobiles beyond the greater 


Washington area, when necessary for company travel. 


Pltfs' Ex. No. 1 (cont'd.) 
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All parties would agree to a review of the authorized expenses 
for entertainment, travel, etc., and to conform to such rules 
as the Board of Directors might hereafter establish to govern 
them. 

“The duties of Mr. Kennedy and Mr. Clarke as officers and directors 
of the corporation would be such as are established by the By-Laws and 
as are usual and customary in the operations of corporations and, in 
addition, duties and authority to conform with a statement to be mutually 
agreed upon by them and approved by the Board of Directors. 

(6) For the purpose of permitting and encouraging a future and 
greater interest in the company, William A. Roberts will 
agree that on June 30, 1960, he will sell to George Kennedy, 
John Clarke and Peter Knowles 30 shares each of the common 
stock of the corporation for $106 per share or the book value 
of the said share, as determined by an accounting statement 
of that date, or any part of said 30 shares with the further 
provision that if the shares so offered on that date are then 
not bought and paid for, the number of shares remaining 
unbought will be offered at the same price and under the 
same conditions to others of the three said officers and, if 
any shares then remain unsold from the said total of 90 
shares, that on June 30, 1961, in like manner, one-third of 
the balance of such shares will be offered to each of the 
three at a price of $112 per share or their book value, 
whichever is higher, with the right of redistribution of unsold 
shares, as above stated, whereupon the said option to purchase 
is terminated. 

"Tt would be agreed that during the period to June 30, 1961, William 

A. Roberts and Peter Knowles would perform all their duties as officers 
and directors without compensation except that a commission of 20% of 
the gross commission would be due and payable to each of them upon 
any business which they have initiated and which is secured by the 


company. 


“ Pltfs', Ex. No. 1 (Cont'd.) 


"This agreement will be implemented by such action by the corpora- 
tion stockholders and directors as may make it promptly effective. During 
the term of the agreement the salaried officers will be exclusively employed 
by Capitol Insurance Underwriters. : 

"In furtherance of this agreement end-as-@ part -of-the tetal-eensidera— 
+ion-ef $10,000 +0-be -paid-by him, William A. Roberts hereby pays to Capitol 
Insurance Underwriters the sum of Boo. in-the further event -of- any failure - 
6r -<lefault inthis agreement; the -said-sum is-acreed upon-by ali the-oeffieers- 
ef the corporation to-be-a <debt-ef the-conponation end all other -cbligations- 
hereunder -wili be terminated- (Initialed) P.A.K. 

/s/ William A. Roberts (seal) 

/s/ George Kennedy | (seal) 

/s/ Peter A. Knowles (seal) 

/s/ John L. Clarke —_—_ (seal) 
Date: August 6, 1959 

Pursuant to the said agreement, on motion made by} Mr. Kennedy and 
seconded by Mr. Sickles, it was adopted by the unanimous vote of the 
directors as follows: | 

RESOLVED That Capitol Insurance Underwriters, Inc., shall 

issue new common capital stock in the amount of 100 shares 

having a par value of $100 per share for a consideration of 

$10,000 in cash to William A. Roberts. ; 

Upon the adoption of the resolution, the President Baacenced that he 
had received from Mr. Roberts the sum of $10,000 for the benefit of the 
corporation and that the said stock had been issued to Mr. Roberts. 

Further, to conform to the understanding in the agreement reached 
by all of the directors and officers of the corporation, Mr. Kennedy an- 
nounced that Mr. John B. O'Day, Jr., who had been elected as vice 
president of the corporation on July 1, 1959, would be unable to serve and 
had submitted his resignation. Upon motion duly made, seconded and 
adopted, the resignation of Mr. O'Day was accepted. The President 
further stated that he had received from Mr. Frederick W. C. Haddad 


written confirmation of his statement that he would be unable to serve 


as Assistant Secretary and director of the corporation. He stated that 


Pltfs'. Ex. No. 1 (cont'd.) 
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Mr. Haddad's resignation had been accepted and called to the attention 
of the Board the fact that Mr. Haddad had not been reelected as a director 
or officer at the deferred Annual Meeting of stockholders on July 1, 1959. 

The President further stated that at the said meeting which was 
adjourned and which has been reconvened, pursuant to waiver of notice 
on this date, Mrs. Irene Kennedy has been nominated as Assistant 
Secretary. Motion was duly made and seconded and the election of 
Mrs. Irene Kennedy as Assistant Secretary effective August 6, 1959, 
was approved and Mrs. Kennedy was declared to be so elected. 

Pursuant to the reorganization program, the President announced 
that the stockholders had created the office of Chairman of the Board of 
Directors and had defined the duties of the said office, particularly, to 
perform the usual and ordinary duties of Chairman of the Board of 
Directors, to preside over all meetings of the stockholders and directors 
at which he was present and to assume the duties of the President of the 
corporation during the absence or incapacity of the President. He there- 
upon nominated William A. Roberts to be Chairman of the Board of 
Directors. The nomination was seconded and adopted and Mr. Roberts 
was declared to be Chairman of the Board of Directors. Mr. Roberts 
thereupon tendered his resignation as Secretary of the corporation and 
the resignation was accepted and approved. 

Mr. Roberts then nominated and it was seconded by Mr. Kennedy 
that Mr. Peter Knowles be elected as secretary of the corporation and 
to serve in accordance with the articles of incorporation and By-Laws. 
Mr. Knowles was unanimously elected and thereupon assumed his duties 
as secretary of the corporation. 

Mr. Roberts then moved that the offices of vice president and 
treasurer be incorporated and nominated Mr. John Clarke for election 
to the said combined office. 

Mr. Kennedy submitted his resignation as treasurer of the 
corporation, which was accepted, and thereupon, by unanimous vote of the 
directors, Mr. John Clarke was declared to be vice president and 
treasurer of the corporation, and Mr. Clarke thereupon assumed his 
duties. 


Pitfs'. Ex. No. 1 (cont'd) 
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On motion of Mr. Roberts, seconded by Mr. Sickles, the following 
resolution governing the accounts of the company with the Riggs National 
Bank of Washington, D.C., was unanimously adopted: : 

RESOLVED That the Riggs National Bank of Washington, D.C., is 

hereby designated a depositary for the funds of this corporation 

and the said bank is hereby authorized and directed to pay checks 
and other orders for the payment of money drawn in the name of 
this corporation when signed by any two of the Chairman of the 

Board of Directors, the President, and the Vice President and 

Treasurer. The said bank shall not be required in any case to 

make inquiry respecting the application of any instruments executed 

in virtue of this resolution or of the proceeds therefrom, nor be 
under any obligation to see to the application of ee instrument 

or proceeds. | 

On motion of Mr. Roberts, seconded by Mr. Sickles, the following 
resolution governing the accounts of the company with the National Bank 
of Washington, D.C., was unanimously adopted: | 

RESOLVED That the National Bank of Washington, D. C., is hereby 

designated a depositary for the funds of this corporation and the 

said bank is hereby authorized and directed to pay checks and other 
orders for the payment of money drawn in the name of this corpora- 
tion when signed by any two of the Chairman of the Board of 

Directors, the President, and the Vice President and Treasurer. 

The said bank shall not be required in any case to make inquiry 

respecting the application of any instruments executed in virtue 

of this resolution or of the proceeds therefrom, nor be under any 

obligation to see to the application of such instrument or proceeds. 

On motion of Mr. Roberts, seconded by Mr. Sickles, the following 
resolution governing the accounts of the company with the American 
Security and Trust Company, Washington, D.C., was unanimously adopted: 

RESOLVED That the American Security and Trust Company. 

Washington, D.C., is hereby designated a depositary for the funds 

of this corporation and the said bank is hereby authorized and 


Pitfs'. Ex. No. 1 (cont'd.) 
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directed to:pay checks and other orders for the payment of money 

drawn in the name of this corporation when signed by any two of 

the Chairman of the Board of Directors, the President, and the 

Vice President and Treasurer. The said bank shall not be required 

in any case to make inquiry respecting the application of any 

instruments executed in virtue of this resolution or of the proceeds 
therefrom, nor be under any obligation to see to the application of 
such instrument or proceeds. 

On motion by Mr. Roberts, seconded by Mr. Sickles, it was 
unanimously resolved that any order, draft or other evidence of indebtedness 
of the corporation constituted within its articles of incorporation and By- 
Laws may be executed on behalf of the corporation by the joint signatures 
of the Chairman of the Board of Directors and the President, Attested 
by the Secretary. 

The Board directed that the President and Secretary advise the 
above authorized banking institutions of this change in provision of 
signatures at the earliest practicable date. 

The President stated that the following actions had been taken, or 
were about to be taken, as soon as precise figures could be secured in 
accordance with the agreement for reorganization: 

(1) Effective, July 31, 1959, the agreement between George B. 
Kennedy, Jr., and William A. Roberts executed January 1, 1958, 
was declared to be terminated and at the consent of Mr. 
Kennedy and Mr. Roberts the termination of said agreement 
had been evidenced to the corporation. Mr. Kennedy stated 
that he accepted an offer from the corporation effective for 

Sthe period Ago” 1* 1959, toJung 361 1960, to serve as its 
President and as a director and to perform the duties of the 
said offices and to devote his entire time to the operations 
of the company, sale of insurance and other business beneficial 
to the company for a compensation of $12,000 per annum, 
payable in equal monthly installments of $1,000 subject to the 
usual governmental and corporate deductions. 


Pltfs'. Ex. No. 1 (cont'd.) 
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Mr. Kennedy would execute his note payable to the 
corporation in an amount equal to his obligations to the 
corporation as of July 31, 1959, plus the book value of the 
automobile owned by the corporation which was purchased by 
him as of that date, less the net amount of additional moneys 
payable to him for compensation under the prior contract to 
and including July 31, 1959. The amount of the said note to 
be determined by the accountant for the corporation promptly 
and to be payable in equal monthly installments of $200 until 
all amounts due with interest on unpaid balances at the rate 
of 4% per annum are paid. : 
Mr. Kennedy had endorsed Certificates of stock of the 
corporation for 60 shares in blank and had delivered them 
to Mr. Roberts to be held in trust for the payment of the said 
note and for any sums which hereafter may be payable by 
Mr. Kennedy, pursuant to the agreement of July 1, 1958, which 
was terminated as of July 31, 1959, to either the corporation 
or to Mr. Roberts with the express provision that when any 
such indebtedness had been paid by or in behalf of Mr. Kennedy 
the said shares of stock should be returned to him or to his 
successors or assigns, as he might by appropriate instrument 
designate. He stated further that it was agreed with Mr. 
Roberts that he would first look to the said stock at its present 
value to settle any indebtedness which Mr. Kennedy might 
have to Mr. Roberts or to the corporation ae these 
agreements. , 
Mr. Kennedy stated that Mr. John Clarke had tendered his 
resignation from his present employment, and effective 
September 1, 1959, would assume full-time duty with Capitol 
Insurance Underwriters, S, Inc. oe Servejasivi vice Deere ewery RAK 
president) “director and office manager of the corporation 
in addition to such other usual and customary duties as the 
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Board of Directors and the President might provide for a 
period of one year thereafter at a compensation of $8,000 

per annum payable in equal monthly installments subject to 
usual governmental and corporate deductions. 

Mr. Kennedy stated that the compensation of Mr. Clarke was 
to be in lieu of any other compensation by way of commissions 
or other emolument, excepting that the corporation had agreed 
with each of them that in lieu of reimbursement of expenses 
for the use of their automobiles within the Greater Washington 
metropolitan area, the corporation would pay to each of them 
monthly at the end of each month during their employment 

the sum of $50.00. 

The President reported that the corporation had paid to 

Mr. Roberts the sum of $2,500, together with interest, for 
which it was obligated to him under its note of January 1, 1958, 
and that Mr. Roberts had acknowledged the receipt of such 
payment and cancelled the said note. 

Mr. Kennedy stated that the corporation and Mr. Roberts had 
entered into an agreement with Mr. Peter Knowles under 
which the latter would serve as secretary and director of the 
corporation until the next annual meeting of the corporation 
and until his successor had qualified, and under which 

Mr. Knowles would undertake to place with the corporation 
any insurance which he might write with the exception of that 
which he might place in his own discretion with Sun Life 
Insurance Company, his employer. He stated that Mr. Knowles 
had agreed that until further consideration by the Board of 
Directors he would be willing to accept compensation for 
these services solely from 20% of the gross commissions 
derived from said business. 
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Mr. Kennedy further stated that he and Mr. Clarke had agreed to work 
out a division of duties and responsibilities satisfactory to the Board 
of Directors and a plan for the economical operation of the corporation 
in recognition of the fixed compensation which they would receive. 

After considerable discussion, Mr. Roberts announced that he had 
agreed with Mr. Kennedy, Mr. Clarke and Mr. Knowles upon an option 
under which he would undertake for each of them to purchase 30 shares 
of his stock in the corporation on June 30, 1960, at a price of $106 per 
share or the book value of the said share, as determined by an accounting 
statement as of that date, whichever is higher, provided that they desired 
and were still serving in good standing with the corporation, and further 
that if any of the said stock is not taken by these three officers and 
directors on that date it would again be reoffered to them in equal shares 
on June 30, 1961, but at a price of $112 per share or the book value of 
the said stock on that date, whichever is the greater. | 

Each of the parties to the several agreements above outlined 
acknowledge their acceptance thereof and upon motion duly made, 
seconded and adopted the Board of Directors approved of ‘the said 
arrangements on behalf of the said corporation and authorized any action 
required to be taken pursuant thereto to be taken by the corporation 
through its appropriate officers. : 

The President reported that the accountant of the sorseion, 
Mr. William G. Sickles, had undertaken to assist Mr. Clarke in setting 
up and arranging the records of the corporation and making provision 
for current monthly reports in a manner which would expedite appropriate 
accounting statements and increase efficiency in the operation, which 
would be under Mr. Clarke's immediate direction. 2 

The Board directed plans for the increase of the business of the 

corporation, the collection of its accounts receivable, including 

particularly amounts payable by Indian Lake Estates, and for possible 
expansion of the corporation's business. 
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There being no further business before the Board of Directors, 
motion to adjourn subject to the call of the Chairman was made, 
seconded and carried, and meeting was adjourned at 7:00 p.m. 

Respectfully submitted, 


/s/ Peter A. Knowles 
Secretary 


PLAINTIFFS' EXHIBIT NO. 2 
SPECIAL MEETING OF THE STOCKHOLDERS OF 
CAPITOL INSURANCE UNDERWRITERS, INC. 
AUGUST 6, 1959 

Pursuant to call and waiver of notice, a Special Meeting of the 
Stockholders of Capitol Insurance Underwriters, Inc., was held at 600 
Continental Building, Washington 5, D.C., at 5p.m. August 6. The 
meeting was called to order by the Chairman of the Board, and upon 
presentation the minutes of the deferred Annual Meeting of July 1, 1959, 
were approved. All of the stock of the corporation was present and voted. 
In addition to George Kennedy holding 60 shares of the common capital 
stock and William A. Roberts holding 40 shares of common capital stock, _ 
there were present, by invitation, Mr. John Clarke, Mr. Peter A. Knowles 
and Mr. William G. Sickles, independent accountant of the corporation. 

The President announced that the principal purposes of the meeting 
should be to consider the financial condition of the corporation and the 
report of the independent accountant as of May 31, 1959, and to amend 
Section HI of the By-Laws of the corporation so as to provide for a 
Chairman of the Board of Directors. The President stated that the 
corporation was presently authorized to issue 250 shares of common 


capital stock, having a par value of $100 per share, and that there were 
presently issued and outstanding for cash and other valuable con- 
sideration $1,000. He indicated that the present financial status of the 
corporation and the liquidation of its accounts payable required increased 
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capitalization. After prolonged discussion of possible alternative 
measures, Mr. Roberts stated that he was prepared to enter into an 
agreement to purchase an additional 100 shares of common capital stock 
for $10,000 cash provided ail of the stockholders and directors and 

Mr. Clarke and Mr. Knowles were in unanimous agreement as to the 
terms of a contract providing for refinancing of the corporation and 
further participation in its affairs. All of the said parties being present 
and all of the directors elected at the deferred Annual Meeting of 

July 1, 1959, being present, it was moved by Mr. Serer and seconded 
by Mr. Roberts,as follows: | 

‘RESOLVED That the stockholders approve and mecommnerd to the 

Board of Directors for approval the sale to William A. Roberts 

of 100 shares of common stock at $100 per share, the par value, 

to be paid immediately in cash to the corporation." 

All of the stock presently outstanding was voted in favor of so 
increasing of the insurance and sale of the said stock, pursuant to the 
agreement and arrangement proposed, and the resolution was declared 
adopted. 

Mr. Roberts moved that the By-Laws of the corporation’ and 
particularly Section 1 of Article IV be amended so as to create the office 
of the Chairman of the Board of Directors in addition to the offices for 
which provision is presently made, and that the duties of the officers be 
amended so as to provide that the Chairman of the Board shall, when 
present, preside at all meetings of the stockholders and directors and 
that in the absence of the President, or a vacancy in the said office, he 
shall perform the duties of the President, and that the related article 
and sections of the By-Laws shall be amended accordingly. 

All of the stock of the corporation was voted in favor of the said 
amendment and it was declared to be adopted. 
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Thereupon Mr. Roberts moved, and was seconded by Mr. Kennedy, 
that in furtherance of the proposed reorganization the Board of Directors 
should consist of five members: William A. Roberts, George B. Kennedy, 
Jr., John Clarke, Peter Knowles and William G. Sickles; and Mr. John 
Clarke and Mr. Peter Knowles were thereupon nominated as additional 
members of the Board to those selected at the July 1, 1959, stockholders 
meeting. The resolution was adopted by unanimous vote of the stock of 
the corporation and the members were declared to be elected. 

There being no further business to come before the stockholders, 
a motion to adjourn was duly made, seconded and adopted, and the 
meeting adjourned at 5:30 p.m. 

Respectfully submitted, 


/s/ William A. Roberts 
Secretary 


PLAINTIFFS' EXHIBIT NO. 5 
MINUTES OF SPECIAL MEETING OF 
THE STOCKHOLDERS AND BOARD OF DIRECTORS OF 
CAPITOL INSURANCE UNDERWRITERS, INC. 

Pursuant to call and waiver of notice, a special meeting of the 
Stockholders and Directors of Capitol Insurance Underwriters, Inc. was 
held at 4:00 p.m: on February 25th, 1960 at 600 Continental Building, 
Washington 5, D.C. The Stockholders meeting was recessed, to be 
reconvened, following the directors meeting. 

The Chairman of the Board called the meeting to order. Present 
were all of the Directors, William A. Roberts, George B. Kennedy, 
Peter A. Knowles, William G. Sickles, John L. Clarke, and an addition 
by invitation Mrs. Irene Kennedy. 
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The Chairman referred directly to Mr. Kennedy's letter of 
February 23, 1960 
"Dear Colonel Roberts: 
Please accept this letter as my resignation as an employee 
and president of Capitol Insurance Underwriters, Inc., effective 
on March 8, 1960, two weeks from this date. 
I plan to re-enter the insurance business for myself at that 
time." 
a copy of which was received by all the members of the board. The 
Chairman stated that upon receipt of the letter and after having reviewed 
all correspondence, and referring to the minutes of August' 6, 1959, he 
wrote Mr. Kennedy a letter, dated February 26, 1960 as follows: 
"I acknowledge receipt of your letter dated February 23, 1960, 
reading as follows: 
"Please accept this letter as my resignation as an employee 
and president of Capitol Insurance Underwriters, Inc., effective on 
March 8, 1960, two weeks from this date. 


I plan to re-enter the insurance business for myself at that 


time." 
This is, of course, the first indication that I had of any desire on 
your part to withdraw from Capitol Insurance Underwriters, Inc. 
"Reference to the contract adopted at the Stockholders and 
Directors Meeting on August 6, 1959, would seem to' indicate that 
you are under contract to Capitol Insurance Underwriters, Inc. to 
continue to serve as president, director and general manager until 
at least July 31, 1960. The provision is that during the term of the 
agreement you would be exclusively employed by Capitol Insurance 
Underwriters, which would preclude your engaging in the insurance 
business independently of the corporation until the expiration of 
the contract, unless some other arrangement satisfactory to the 
corporation and the parties to the agreement could be made. I 
am sure you are aware of your responsibilities in this direction. 
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It would seem that this is really an emergency and I have, 
therefore, asked the secretary of the corporation, Peter Knowles, 
to issue a notice for a stockholders meeting and a directors 
meeting to be held under waiver of the normal notice provisions 
at 4:00 p.m., Thursday, February 25, 1960, at 600 Continental 

Building, Washington 5, D.C. 

I would be glad to see you before that time if you can to 
discuss this important matter.” 

The Chairman moved that Mr. Kennedy be given the floor. The 
motion being duly made and carried Mr. Kennedy stated that he felt that 
the method of operation of Capitol Insurance Underwriters could only 
lead to bankruptcy. He stated that as of the end of the month when the 
payroll became due, and the corporations committments had been met, 
the corporation would be entering into the month of March with only 
$500 and that in view of the absence of an increase in income, he felt 
that it was for the best interest of the corporation, the clients and of 
himself, that the only solution was his resignation. He did not feel that 
he was under contract to the corporation and that should he remain 
through to July, his presents would only incur further loss. 

Mr. Kennedy pointed out that 50% of the corporations business was 
auto insurance and that in light of the fact that not only were the carring 
companies giving a 15% deviation on premiums but also decreasing the 
commission scale to 20%. This could only result in a loss of income of 
approximately $3,600 to the corporation. He stated that this trend also 
applied to Homeowners Policies as well. Hence without a substantial 
increase in new business, the corporation could but only lose money, 
and that he would take no part in it. The Chairman asked Mr. Kennedy, 
whether there were any other factors involved in determining his decision 
to resign. Mr. Kennedy answered that his resignation was predicated 
strictly on the basis of his being unwilling to continue with a loosing 
proposition. The Chairman asked Mr. Kennedy point blank whether or 


not he had had any discussion or made any particular arrangement with 
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any other insurance organization to re~enter the insurance business, to 
which Mr. Kennedy replied, that he had no intention of establishing any 
agency himself, and that he had made no arrangements with any other 
insurance company or agency. The Chairman stated that the purpose of 
the additional capitol, and personnel was to relieve Mr. Kennedy from 
the detailed office duties to enable him to produce an increase in new 
business and premium income. He further stated that this arrangement 
would stabilize Mr. Kennedy's income. Mr. Kennedy said that such an 
arrangement did not permit him to give more time to new cases; the 
corporations overhead far exceeded the income, and that every effort 
had been made to curtail this overhead to no avail, and therefore, his 
resignation would relieve the corporation considerably. 

The Chairman stated that he did not think it reasonable for 
Mr. Kennedy to come to such a decision and leave the corporation at 
such short notice, and referred to the contract, and remuneration of 
$12,000 per year plus car allowance which he currently was not earning. 
The Chairman pointed out that this contract was to be reviewed at the 
end of one year. Mr. Kennedy said that the corporation never had been 
a profitable agency and that it was now doomed. He stated that he had 
no intention of exercising his stocks purchase option and that he was 
leaving the corporation on March 8th regardless. He further stated that 
he intended to take whatever business he could, that 98% of the business 
on the books was his, and that he had earned it through his and only his 
hard efforts; he felt that this was not immoral in any way. 

The Chairman offered 3 possible solutions: : 

1. Find somebody else to help continue the business. 

2. Liquidate. | 

3. Sell out. 

Each of these possibilities were discussed at Length. 

Mr. Sickles pointed out that the corporation had entered into an 
agreement in August, whilst operating at a loss and that this loss was 
only increasing. He felt that the salaries were not warranted, and that 
postponing the review and the contract till the completion of the year 
could not pe justified. He felt that liquidation of the compora on was the 
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The Chairman made reference to Mr. Clarke's earlier offerance 
of resignation and thanked him for his loyalty to the corporation. 
The question of Mr. Kennedy's resignation as an employee and as 
president was then put to a vote. 
Mr. Kennedy Accept 
Mr. Sickles Accept 
Mr. Knowles Accept 
Mr. Clarke Decline 
Col. Roberts Decline 
The vote being 3 - 2 in favor of acceptance the Board accepted 
Mr. Kennedy's letter of resignation. 
The Chairman of the Board presented a resolution as follows: 
"WHEREAS, the operations of Capitol Insurance Underwriters, 
Inc. would be seriously and adversely affected by any lack of continuity 
in the management of its business, or by any diversion of its assets, 
clients, prospects or related insurance underwriters 
NOW, THEREFORE, BE IT RESOLVED, that William A. Roberts, 
the Chairman of the Board of Directors, be and he is hereby authorized 
to: 
1. Enter into such agreements, arrangements or contracts or 
adjustments or amendments thereof; 
2. Institute such actions, suits or other proceedings; 


3. Issue such notices concerning the operations of the company 


and its relationships with interested parties; 
as the circumstances may, in his judgment, require. 

BE IT FURTHER RESOLVED, that the said William A. Roberts is 
hereby authorized to make such arrangenents for personnel or assistance 
in the management of the affairs of the company as he may deem necessary, 
with the provision that such arrangements materially affecting the 
company's operation by changing its basic status with its affiliated 
insurance underwriters or clients will be brought to the attention of the 
Board of Directors at the earliest practicable meeting. 
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After considerable discussion the resolution was approved. Mr. 
Sickles motioned that Col. Roberts be nominated President of Capitol 
Insurance Underwriters, Inc. The motion was duly seconded and 
carried. : 

Mr. Sickles was directed to prepare promptly a detailed and 
accurate accounting for Capitol Insurance Underwriters. Mr. Sickles 
stated that it would be available in a few weeks. 

There being no further business before the board, motion to adjourn 
was made, seconded and carried. The meeting was adjourned at 7:00 p.m. 

Respectfully submitted, 


/s/ Peter A. Knowles 
Secretary 


PLAINTIFFS' EXHIBIT NO. 6 
DAVIS, SMITH & TOOMEY 
LAW OFFICES 


March 21, 1960 


Mr. William A. Roberts 

Chairman, Board of Directors 
Capitol Insurance Underwriters, Inc. 
Continental Building 

1012 Fourteenth Street, N.W. 
Washington 5, D.C. 


Dear Mr. Roberts: 

A client of this office, George B. Kennedy, Jr., former President 
of Capitol Insurance Underwriters, Inc., has directed this office to write 
to you in your capacity as Chairman of the Board of Directors of said 
corporation. | 

On behalf of our client, we would like to express the desire of 
Mr. Kennedy to render all reasonable possible cooperation to the Capitol 
Insurance Underwriters, Inc. in either the continuance of that insurance 
agency or its liquidation, whichever method is deemed advisable by its 
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Board of Directors. Pursuant thereto, Mr. Kennedy is willing to meet 
with you and/or the Board of Directors to discuss the entire problem. 

Formal demand is hereby made on the corporation for Mr. Kennedy's 
salary covering the period February 15, 1960 through March 8, 1960. It 
is my understanding that the basis of the salary agreed upon was $1,000.00 
per month. In addition, Mr. Kennedy feels that he is entitled to receive 
from the corporation a pro rata payment for his parking expenses from 
March 1 through March 8, 1960. 

It is my understanding that Mr. Kennedy owed to the Corporation 
a balance on a note. We are now requesting a final accounting of the 
balance due by Mr. Kennedy on this note. Also, we are requesting an 
accounting for any other monies due by Mr. Kennedy to the corporation 
as of March 8, 1960. (Incidentally, Mr. Kennedy still has in his possession 
$48.04, which represents a premium collected from one William 
Blankenship). We are also requesting an accounting for any monies due 
Mr. Kennedy by the corporation from sources other than his salary in 
the way of expenses not reimbursed. 

I would appreciate hearing from you at your earliest convenience. 
Thanking you, I remain. 

Very truly yours, 
/s/ James C. Toomey 


PLAINTIFFS’ EXHIBIT NO. 7 


SPECIAL MEETING OF THE STOCKHOLDERS 
AND THE BOARD OF DIRECTORS OF 
CAPITOL INSURANCE UNDERWRITERS, INC. 
Pursuant to call and waiver of notice, a Special Meeting of the 
Board of Directors was held at 3:30 p.m. on March 31, 1960 at 600 
Continental Bldg., Washington, D.C. The Chairman called the meeting 
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to order. Present were all of the stockholders, and a majority of the 
directors of the corporation, namely. : 

William A. Roberts 
George B. Kennedy, Jr. 
Peter A. Knowles 
John L, Clarke 
and in addition by invitation Mr. William G. Russell. 

The Chairman called upon the secretary to read the minutes of the 
directors meeting held on February 25th, 1960, there being no corrections 
or additions, the minutes were unanimously approved. : 

William A. Roberts, Chairman of the Board and President of the 
company then reported as follows: : 

That, pursuant to authority included in the minutes of a special 
meeting of the stockholders and of the Board of Directors held February 
25th, 1960, he had vigorously attempted to find means of protecting the 
assets of the corporation and the interests of its insurance clients, 
insurance companies and employees, but that rapid diversion of the 
clients and their solicitation by or on behalf of Mr. George B. Kennedy, 
Jr. and Hufty, Eubank & Russell, Inc. were rapidly impairing the ability 
of the corporation to meet its obligations. 

He further stated that negotiations with other agencies for the 
acquisition of additional personnel and financing to continue the company 
had been unsuccessful, but that negotiations had been had with various 
insurance agencies, and interested persons, which proved to be un- 
satisfactory and which would not preserve as much of the insurance 
business of the Company or permit the collection of as much of its assets 
- as would constitute a reasonable disposition of its affairs. 

Mr. Roberts added that he had proceeded with the preparation of 
legal action to enjoin further diversion of the company’ s business and 
assets and in connection therewith had conferred with Mr. George B. 
Kennedy, Jr. and his attorney, Mr. James Toomey, on Friday, March 
25th extensively. Mr. Kennedy indicated that he was wholly unwilling 
to change the arrangements he had made with Hufty, Eubank & Russell, 
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Inc., that his resignation as of March 8, 1960, had been approved by the 
Board; that correspondingly all relationships in connection therewith 
were abrogated. Mr. Roberts stated that he disagreed and that asa 
result extensive negotiations proceeded based on the premise that with 
the cooperation of Mr. Kennedy and of Hufty, Eubank & Russell, Inc., 
most if not all of the business of the company could be preserved to it 
and a large part of the accounts receivable collected with reasonable 
promptness. 

A tentative agreement covering most of the points of the statement 
was reached between Mr. Roberts and Mr. Toomey as counsel for 
Mr. Kennedy on March 25th; and that on March 25th all general provisions 
of an agreement constituting a settlement between all of the parties was 
effected. Formal written draft of the said agreement was presented to 
Mr. Kennedy, Mr. Russell, representing Hufty, Eubank & Russell, Inc., 
and Mr. 'Toomey by Mr. Roberts on March 30, 1960, at which time an 
amendatory letter defining the term "net worth" in the agreement and 
providing for the payment by the company to John L, Clarke, the only 
active employee of the company of salary to April 30, 1960, was accepted. 

Thereupon, Mr. George B. Kennedy, Jr., and Mr. Roberts executed 
the agreement and Mr. Russell, for Hufty, Eubank & Russell, Inc., 
expressed his agreement subject to corporate confirmation on the 
morning of March 31, 1960. Mr. Roberts stated that Mr. Kennedy advised 
him that Hufty, Eubank & Russell had approved the agreement by 
appropriate action on March 31, 1960. Thereupon Mr. Roberts suggested 
that there was no alternative to acceptance of the arrangement proposed 
by the agreement, copy of which was presented to and was made a part 
of the minutes of this meeting, other than approval of the agreement 
stated in so far as he could determine. He therefore asked for suggestions 
from the stockholders and Board of Directors as to immediate action 
thereof in view of the urgent necessities of the corporation. 
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Mr. George B. Kennedy, Jr., moved as a stockholder and as a 
director that the agreement be approved by Capitol Insurance Under- 
writers, Inc., and that William A. Roberts be authorized and directed 
to proceed in accordance therewith. : 

In support of the motion, Mr. Roberts stated: 

1. That he had signed in blank all of his 140 shares of the common 
stock in the corporation and would put the said shares, together with 60 
shares issued to George B. Kennedy, Jr., likewise signed in blank which 
are in escrow to Mr. Roberts under certain conditions to secure the 
indebtedness of Mr. Kennedy to the corporation, to Mr. William G. 


Sickles as Escrow Agent under a written escrow see copy of 


which is also attached. 

2. That he had received from Mr. Kennedy and Hufty, Eubank & 
Russell, Inc., a check for $4,000, together with a note in the original 
amount of $10,000, which was subject to certain curtailments as provided 
in the terms of the agreement. 

3. That he is tendering his resignation as Chairman of the Board 
and President of the corporation and as a director thereof with the 
expectation that the new purchasers of the stock, operating under a 
Power of Attorney conveying the voting rights of the stock of William A. 
Roberts, would assume immediate management. | 

Thereupon Mr. Roberts formally submitted his resignation as 
Chairman of the Board and President, and as a director. Mr. Kennedy 
proposed that Mr. Robert's resignation be accepted, Mr. Knowles seconded 
the motion and the motion was unanimously voted as accepted. 

Mr. Roberts therefore recommended that the Board of Directors 
approve a resolution authorizing the bank accounts to be: placed in the 
control of the new management and resolutions in accordance with the 
forms required by the respective bank accounts were adopted as follows: 

RESOLVED: That the Riggs National Bank of Washington, D.C., 

is hereby designated to turn over the funds of this corporation to 

the new management, and is hereby also designated a depository for 

such funds, and that the said bank is here authorized and directed 
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to pay checks and other orders for the payment of money drawn in 

the name of this corporation when signed by George B. Kennedy, Jr., 

and William G. Russell. The said bank shall not be required in any 
case to make inquiry respecting the application of any instruments 
executed in virtue of this resolution or of the proceeds therefrom, 
nor be under any obligation to see to the application of such 
instruments or proceeds. 

RESOLVED: That the American Security & Trust Co. of 

Washington, D.C., is hereby designated to turn over the funds of 

this corporation to the new management, and is hereby also 

designated a depository for such funds, and that the said bank is 
hereby authorized and directed to pay checks and other orders for 
the payment of money drawn in the name of this corporation when 
signed by George B. Kennedy and William G. Russell. The said 
bank shall not be required in any case to make inquiry respecting 
the application of any instruments executed in virtue of this 
resolution or of the proceeds therefrom, nor be under any obligation 
to see to the application of such instruments or proceeds. 

Mr. Roberts stated that he had caused Mr. John L. Clarke to draft 
three separate checks covering his compensation for the first half of 
April, his automobile allowance, and a check covering his compensation 
for the latter half of April, with the usual governmental deductions; and 
that the said checks were to remain outstanding by delivery to Mr. Clarke 
and not subject to cancellation by the corporation. 

Mr. Kennedy indicated that he would proceed immediately to 
prepare notices to protect the business of the corporation in Capitol 
Insurance Underwriters, Inc., until such time as a final disposition of 
its affairs could'be arranged in accordance with the agreement dated 
March 30, 1960. 

Mr. Roberts stated that Mr. Sickles and Mr. Clarke would present 
on Monday, April 4th, the required accounting statement of the business 
of the company as of the close of business March 29, 1960, and that it 
was agreed that the parties would examine such accounting statement and 
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upon its being found correct would conclude the required transactions 
in accordance with the Memorandum of Agreement and ie amendment 
to the Memorandum of Agreement. 

Mr. Roberts stated that Mr. George B. Kennedy, Ir., Mr. Peter A 
Knowles, and Mr. John L. Clarke had indicated that under the circum- 
stances it was obvious that they would have no interest in the purchase 
of the stock of William A. Roberts as provided in an earlier agreement 
of August 6, 1959. | 

Mr. Kennedy then stated that he considered that that agreement 
was abrogated as far as he was concerned. He said that the present 
condition of the company would not permit of the continued employment 
beyond April 30th of any personnel and that he and Hufty, Eubank & 
Russell, Inc., would be obliged to provide personnel and management for 
continued operation, subject to the terms of the agreement of March 30, 
1960. 


Mr. Peter A. Knowles stated that he wanted assurance that he had 


incurred no liability and was not subject to any claim of liability by 
reason of his connection with Capitol Insurance Underwriters, Inc. 
Mr. Kennedy, Mr. Russell and Mr. Roberts stated that there was no claim 
against Mr. Knowles, and that his interest in certain insurance policies 
presently placed through Capitol Insurance Underwriters, Inc., and in 
certain pending insurance clients with whom he had negotiated would be 
protected. Thereupon Mr. Knowles tendered his resignation asa 
director and as Secretary of the organization, and indicated his intention 
of executing the resolutions required by the said contract upon the 
condition that it be expressly understood that he was not a party to the 
succeeding contract other than as described in these minutes. Mr. 
Knowles’ resignation was duly accepted by the board. 

Whereupon Mr. John L. Clarke, Vice President, Treasurer and 
a director of the company stated that he was greatly concerned with the 
condition of the company and was aware of the rapid impairment of its 
business and assets. He indicated that he could not undertake to be 
made to work for the company following April 30, 1960, under the 
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direction of the new management. He stated that he was entitled to have 
the insurance that he had developed and placed with the company, which 
would be specified in the accounting statement, and the insurance leads 
that he had developed, which would be covered by a letter from him, 
protected by Capitol Insurance Underwriters, Inc., and by the parties to 


the agreement. He further stated that during the period of April 1960 


for which he was being paid he would, of course, be required to endeavor 
to make arrangement for employment, but would give such time as was 
necessary to turning over the records to conform to the Memorandum of 
Agreement of March 30, 1960, and to the protection of the interests of 
William A. Roberts. 

Mr. Clarke discussed at some length, the question of one months 
notice not being sufficient time in which to relocate himself, in view of 
the fact that he would be devoting his time to handing over the accounts 
and files. Mr. Roberts stated that if Mr. Clarke were not employed by 
May ist, 1960, that he personally would continue Mr. Clarke's salary for 
a further period of two weeks. Both Mr. Kennedy and Mr. Roberts 
agreed to write Mr. Clarke a high letter of recommendation, and assured 
him that he would be completely free as of April 15th, 1960. 

All stockholders and directors present having agreed with the con- 
tentions of Mr. Clarke, he thereupon submitted his resignation as Vice 
President, Treasurer, and a director to be effective immediately. 

Mr. Clarke's resignation was duly accepted by the Board. 

Mr. Roberts thereupon moves as follows: 

"It is the express understanding of all stockholders and directors 

present at this meeting that the Memorandum of Agreement and 

the amendment to the Memorandum of Agreement, both dated 

March 30, 1960, constitute the entire agreement between all of the 

parties with respect to Capitol Insurance Underwriters, Inc., and 

that any other representation with respect to the management of 
the company and its affairs is vacated and denied.” 
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tie moved further that the transactions heretofore set forth and 
made a part of these minutes should constitute the entire agreement 
betweén the parties together with the representation embraced in these 
minutes, and that each party cause his assent thereto to be indicated by 


his signature to these minutes. 


The new officers and directors of the company were then elected 


as follows: 

George B. Kennedy, Jr., Director, President 

William G. Russell Director, Vice-President 

John D. Marsh Director, Secretary-Treasurer 

William A. Roberts Director 

William G. Sickles Director 

There being no further business before the board the meeting was 
adjourned at 5:00 p.m. 

Respectfully submitted, 


/s/ Peter A. Knowles 
Secretary 


/s/ William A. Roberts 
/s/ George B. Kennedy 
/s/ Peter A. Knowles 
/s/ John L. Clarke 

/s/ William G. Sickles 
/s/ William G. Russell 
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PLAINTIFFS' EXHIBIT NO. 8 


ROBERTS & McINNIS 
Continental Building Washington 5, D. C. 


March 31, 1960 


Mr. William G. Sickles 
1010 Vermont Avenue, N. W. 
Washington 5, D. C. 


RE: Capitol Insurance Underwriters, Inc. 
Dear Mr. Sickles: 

Pursuant to an agreement dated March 30, 1960, by and between 
Capitol Insurance Underwriters, Inc., William A. Roberts, George G. 
Kennedy, Jr., and Hufty, Eubank & Russell, Inc., there is hereby de- 
posited with you the following shares of stock, consisting of the entire 
capital stock of Capitol Insurance Underwriters, Inc.: 

Certificate # 1, William A. Roberts, 5 shares, May 10, 1948 

#5, William A. Roberts, 5 shares, March 24, 1949 
#12, William A. Roberts, 10 shares, December 31, 1957 
#14, William A. Roberts, 20 shares, December 31, 1957 
#15, William A. Roberts, 100 shares, August 6, 1959 


#\8, George B. Kennedy, Jr., 20 shares, December 1, 
1949 


#10, George B. Kennedy, Jr., 10 shares, May 19, 1951 


#13, George B. Kennedy, Jr., 30 shares, December 31, 
1957 


All of these certificates have been endorsed in blank by the person to 
whom issued, and are deposited with you as Escrow Agent of the parties 
to secure fullfillment and execution in accordance with the terms of the 
said agreement. 

Upon written certification from William A. Roberts, his heirs, 
executors or assigns that there has been paid in full by George B. 
Kennedy, Jr., and Hufty, Eubank & Russell, Inc., or either of them, 
the principal and interest of a note dated March 31, 1960, in accordance 


with its terms or any adjustment thereof, to which agreement has been 
made in writing by William A. Roberts, you will transfer all of the said 
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stock certificates in accordance with the direction in writing of George 
B. Kennedy, Jr., and Hufty, Eubank & Russell, Inc. 

In the event of notice in writing of default and proof thereof to you, 
you will transfer all of the said shares of stock, constituting all of the 
authorized and outstanding stock of Capitol Insurance Underwriters, Inc., 
to William A. Roberts or his assign designated in writing. 

It is agreed by the parties that any expenses necessarily incurred 
by you in performance of your duty as Escrow Agent shall be a charge 
upon the stock, and shall be paid prior to its surrender by you. 

Very truly yours, 
CAPITOL INSURANCE UNDERWRITERS, INC. 


By: /s/ William A. Roberts 
Chairman of the Board and President 


/s/ William A. Roberts, Personally 
/s/ George B. Kennedy, Jr. 
WAR:ai 


Approved: /s/ William G. Sickles 
March 31, 1960 


Witness: /s/ [Illegible] 
March 31, 1960 


PLAINTIFFS' EXHIBIT 9 
MEMORANDUM AGREEMENT 

In settlement of the controversy between Capitol Insurance 
Underwriters, Inc., of Washington, D. C., William A. Roberts as 
Chairman of the Board, President, a director and stockholder of that 
company and individually, and George B. Kennedy, Jr., former Fresident 
and General Manager and presently a director and minority stockholder 
of the company, and his new association, Hufty, Eubank & Russell, Inc., 
of Washington, D. C., of which he is Vice President, it is agreed that 
the following action will be consummated immediately: 

1. Capitol Insurance Underwriters, Inc., has caused to be prepared 
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a current accounting statement of its affairs as of the close of business 
March 29, 1960, by its employees and by William G. Sickles, certified 
accountant, which statement is to be delivered by Mr. Sickles to the 
parties to this agreement and to the corporation on April 4, 1960. The 
said statement will truly and correctly express all accounts receiveable 
and all accounts billed or accrued and payable acknowledged by the cor- 
poration. 

2. William A. Roberts undertakes as an incident to this settlement 
to sell his holding consisting of 140 shares of the common capital stock, 
total 200 shares outstanding, for which he has paid to the corporation 
$14,000 in cash, to George B. Kennedy, Jr., and Hufty, Eubank & 
Russell, Inc., for a total consideration of $14, 000 to be paid $4,000 in 
cash upon settlement of this agreement and $10, 000 by a note bearing 
interest at 5% per annum on unpaid balance. The said note to be payable 
in monthly installments of $277 78 on the first day of each month, be - 
ginning May ist, 1960, and continuing for thirty-six months. 

In the event of default in payment, the balance of the said note 

remaining unpaid upon such default, together with interest thereon 
to date of ultimate collection, shall become due and payable. 

3. It is expressly agreed that if the accounting statement as finally 
prepared by Mr. Sickles for Capitol Insurance Underwriters, Inc., as 
of the close of business March 29, 1960, discloses a net worth less 
than $14,000, assuming payment of current obligations as of that date 
justly due and payable and collection as of that date of accounts receivable, 
the amount of such deficiency may be applied to offset payments on the 
aforesaid note of $10,000, including the interest thereon, commencing 
retroactively with the last payment. Expenses accrued or incurred after 
March 29, 1960, shall not be reflected in the said accounting statement. 

4. William A. Roberts presently holds 60 shares of stock of 
Capitol Insurance Underwriters, Inc., issued to and owned by George 
B. Kennedy, Jr., as security for obligations of Mr. Kennedy to Capitol 
Insurance Underwriters, Inc., and Mr. William A. Roberts. These 60 
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shares, together with the 140 shares presently owned by William A. Roberts 
which shall be endorsed in blank by him as of date of settlement, shall be 
deposited in escrow with Mr. William G. Sickles, certified accountant, to 
be delivered at the direction of George B. Kennedy, Jr. “| and Hufty, Eubank 
& Russell, Inc., upon receipt of evidence of payment in full of the above - 
recited conditions. 

William A. Roberts will execute a Power of Attorney authorizing 
George B. Kennedy, Jr., to vote all of the above stock for the election of 
directors and officers and for all other purposes for which it may validly 
be voted. The said Power of Attorney to be in effect so long as the above - 
recited obligations are not in default, provided that George B. Kennedy 
agrees to continue William A. Roberts as one of the directors of the 

corporation until the above-recited payments have been made. 

In the event of default, the escrow agent, Mr. William G. Sickles, 
will return all of the said stock to William A. Roberts, and the said 
Power of Attorney shall be null and void. 

5. Capitol Insurance Underwriters, Inc., and William A. Roberts 
as a condition of this agreement void and annull all claims against George 
B. Kennedy, Jr., and/ or Hufty, Eubank & Russell, Inc. arising out of 
the separation of Mr. Kennedy from Capitol Insurance Underwriters, Inc., 
and his association with Hufty, Eubank & Russell, Inc. Asa condition 
of the settlement of this agreement, William A. Roberts hereby dismisses 
and discharges all personal claims and claims as a stockholder in Capitol 
Insurance Underwriters, Inc., against George B. Kennedy, Jr., and 
Hufty, Eubank & Russell, Inc. ! 

It is expressly understood that any commercial obligations for in- 
surance premiums, commissions or expenses payable to, or due from, 
Capitol Insurance Underwriters, Inc., with George B. Kennedy, Jr., 
and William A. Roberts as of March 29, 1960, shall be paid promptly 
upon receipt by the parties of valid accounting determination of the 
amounts due. 
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6. George B. Kennedy, Jr., and Hufty, Eubank & Russell, Inc., 
hereby vacate and declare null and void any claim against Capitol 
Insurance Underwriters, Inc., its officers, directors or employees 
arising out of the separation of Mr. Kennedy from Capitol Insurance 
Underwriters, Inc., or by reason of the vacation and abrogation of a 
certain contract between Capitol Insurance Underwriters, Inc., George 
B. Kennedy, Jr., Peter A. Knowles, and John L. Clarke dated August 6, 
1959. 

7%. It is expressly understood by the parties that immediately upon 
execution of this agreement George B. Kennedy, Jr., and Hufty, Eubank 
& Russell, Inc., shall assume the management of the affairs of Capitol 
Insurance Underwriters, Inc., and may elect new officers and directors, 
engage employees and agents, assume control of the bank accounts and 
credits of the corporation, designate persons to be charged with the 
signing of checks and other instruments in behalf of the corporation 
and may write or cancel policies of insurance and adjust, compromise 
and settle obligations of insurance companies with the said corporation 
and may transfer or assign accounts of the corporation in any manner 
that is consistent with the intention and purposes of this conveyance and 
settlement. 

Executed this 30 day of March, 1960, at Washington, D. C. 


Attest: /s/ Peter A. Knowles /s/ William A. Roberts 
Secretary Capitol Insurance Underwriters, Inc. 
by: William A. Roberts, Chairman of 


(Seal) the Board and President 


Witness: /s/ Everett D. Johnston /s/ William A. Roberts 


Witness: /s/ James C. Toomey William A. Roberts - personally 


Attest: /s/ Peter A. Knowles /s/ George B. Kennedy, Jr. 

Secretary George B. Kennedy, Jr., - personally 
and as a director and stockholder of 
Capitol Insurance Underwriters, Inc. 
and as Vice President of Hufty, Eubank 
and Russell, Inc. 


/s/ William G. Russell 
Hufty, Eubank & Russell, Inc. 
by: President 


(Seal) 
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AMENDMENT TO MEMORANDUM OF AGREEMENT 

THIS AMENDMENT is made to the Memorandum of Agreement 
executed herein on the 30th day of March, 1960, and at amendment 
provides as follows: 

The term "net worth" used in paragraph 3, page 2, of the 
Memorandum of Agreement, is defined as follows: The total amount 
of accounts receivable, cash in bank and personal property owned by 
Capitol Insurance Underwriters, Inc. as of March 29, 1960, less accounts 
payable and all unpaid outstanding obligations as of the same date. 

The Memorandum of Agreement is further amended to provide that 
the said Memorandum of Agreement is contingent on the securing by 
William A. Roberts of a release from John L. Clarke to the Capitol 
Insurance Underwriters, Inc. for any salaries due or to become due to 
him after April 30, 1960; said Memorandum of Agreement is further 
contingent on the securing by William A. Roberts of releases from John 
L. Clarke and Peter Knowles from any right or option now held by them 
to purchase stock in the corporation, Capitol Insurance Underwriters, Inc. 

Executed this 30th day of March, 1960, at Washington, 


Attest: /s/ Peter A. Knowles  /s/_ William A. Roberts 
—————“Secretary CAPITOL INSURANCE UNDERWRITERS, 
INC. 


(Seal) BY: William A. ROnerS: Chairman of 
the Board and President 


/s/ Everett D. Johnston /s/ William A. Roberts 
Witness WILLIAM A. ROBERTS - Personally 


Davis, Smith & Toomey 
426 Barr Bldg. 
910 17th Street, N. W. 
Washington 6, D. C. 


PLAINTIFFS' EXHIBIT NO. 11 


RELEASE 
KNOW ALL MEN BY THESE PRESENTS: 

That in consideration of the sum of Four Thousand ($4, 000.00) 
Dollars to William A. Roberts, the undersigned, in hand paid by Hufty, 
Eubank & Russell, Inc. and George B. Kennedy, Jr., the receipt whereof 
is hereby acknowledged, William A. Roberts hereby accepts the same in 
full compensation and settlement for, and hereby releases and forever 
discharges the said George B. Kennedy, Jr. and Hufty, Eubank & 
Russell, Inc., and all its agents and employees, of and from any and all 
claims, demands and liabilities, to me or to Capitol Insurance Under- 


writers, Inc., on account of any and all injuries, losses and damages 


to my person and/ or property, or the person of the corporation, Capitol 


Insurance Underwriters, Inc., and/ or its property, which have been 

caused, or may at any time arise by reason of the separation of George 

B. Kennedy, Jr. from Capitol Insurance Underwriters, Inc., and by reason 

of the association of George B. Kennedy, Jr. with Hufty, Eubank & 

Russell, Inc. This release includes all personal claims of the said 

William A. Roberts, and all claims of the said William A. Roberts 

as a stockholder in Capitol Insurance Underwriters, Inc. against both 

George B. Kennedy, Jr. and Hufty, Eubank & Russell, Inc.; the intention 

hereof being to completely, absolutely and finally release said George 

B. Kennedy, Jr. and Hufty, Eubank & Russell, Inc., and all its employees, 

from all liabilities arising wholly or partially from the cause aforesaid. 
And the undersigned covenants and agrees, in consideration of the 

premises, to protect and save harmless the said George B. Kennedy, 

Jr. and the said Hufty, Eubank & Russell, Inc., and all its employees, 

from any further loss, damage or expense, by reason of litigation, or 

otherwise, on account of the claims, liabilities and injuries to person 

or property aforesaid. 
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IN WITNESS WHEREOF, I have hereunto set my hand this 31 day 
of March, 1960. 


/s/ William A. Roberts 
WILLIAM A. ROBERTS 
Personally 


/s/ William A. Roberts 
WILLIAM A. ROBERTS 
Stockholder in Capitol 
Insurance Underwriters, Inc. 


SIGNED and SEALED in presence of: 
/s/ James C. Toomey 


Davis, Smith & Toomey 
428 Barr Bldg. 
910 17th Street, N. W. 
Washington 6, D. C. 


PLAINTIFFS’ EXHIBIT NO. 12 
NOTE 

FOR VALUE RECEIVED we promise to pay to the order of 
William A. Roberts the sum of Ten Thousand ($10, 000.00) Dollars at 
1012 Fourteenth Street, Northwest, in the City of Washington, District 
of Columbia, in monthly installments of Two Hundred Seventy-Seven 
Dollars and Seventy-Eight Cents ($277.78), on the first day of each 
month, beginning May 1, 1960, together with interest at the rate of five 
(5%) percent per annum, on the full amount of the balance of the note. 
In the event of default in payment of said monthly installments, the balance 
of said note remaining unpaid upon such default, together with interest 
thereon to date of default, shall become due and payable. The amount of 
this note shall be reduced proportionately according to paragraph 3 of 
the Memorandum of Agreement entered into on the 31 day of March, 1960. 
/s/ Peter A. Knowles /s/ George B. Kennedy, Jr. 

HUFTY, EUBANK & RUSSELL, INC. 


/s/ Peter A. Knowles BY: /s/ William G. Russell 
Marsh Building, Wash. D. C. 
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March 30, 1960 


Mr. James C. Toomey 
Davis, Smith & Toomey 

Suite 428 - Barr Building 

910 Seventeenth Street, N. W. 
Washington 6, D. C. 


RE: Capitol Insurance Underwriters, Inc., etc. 
Dear Mr. Toomey: 

Attached please find two carbon copies of a Memorandum of 
Agreement which spells out the telephone understanding between you and 
myself of yesterday afternoon. This is, of course, submitted in the way 
of a compromise. 

If you find that I have inadvertently departed from our understanding, 
I wish you would let me know at once. It should be understood that we 
must reach a conclusion today. 

I will call your office before three, and will be there at that time. 

Sincerely yours, 
/s/ William A. Roberts 


PLAINTIFFS' EXHIBIT NO. 14 


RAYMOND A. DuFOUR 
AND COMPANY, INC. INSURANCE 


1511 K Street, N.W., Washington, D.C. |§ REPUBLIC 7-4900 


* March 24, 1960 
MEMORANDUM TO COL. ROBERTS 


SUBJECT: Purchase of the capital stock of the Capitol 
Underwriters Insurance Agency 


It is proposed that I buy the capital stock of the abovenamed company 
under the following general conditions: 


ue Plfs' Ex. No. 14 - Cont'd 

1. Effective March 28, 1960, transfer of all capital stock will be 
made over to Raymond A. DuFour and Company, Inc. 

2. Effective that same date the DuFour Company will assume com- 
plete control and management of the agency. | 

3. It is contemplated that the present offices will be closed as 
soon as practical and that everything will be transferred to the DuFour 
Company offices. | 

4, Mr. Clarke will continue in his present position under the con- 
tractual relationship which he now has which terminates J uly 31, 1960. 

If he does not desire to make this change, then it will be Col. Roberts 
decision as to whether or not he wants to terminate the contract with him. 

5. It is understood that Col. Roberts will work out an agreement 
with Mr. Kennedy to secure his stock interest and Col. Roberts will 
agree to pursue whatever steps are necessary to see that Mr. Kennedy 
does not set up shop in another agency and raid this agency. 

6. On March 8, 1960, we should have a board meeting at which time 
we would elect Stanley S. DeRisio as president of the corporation to suc- 
ceed Mr. Kennedy, and other officers and directors should be elected, 
namely: Col. Roberts as director, Mr. Sickles as director, and Mr. 
Richard P. Henneberger, Executive Vice President of _ DuFour Company, 
as director. 

7. The DuFour Company will operate the agency to the best of its 
ability and agrees to pay to Col. Roberts one-half of the profits earned 
by the agency for a period of three years, payments to be made on an 
annual basis at the end of each fiscal year. 

8. It is contemplated that Col. Roberts will maintain his interest 
in this agency for the three-year period and that any new business which 
is acquired by the agency during the three-year period will be credited to 
the earnings of the agency. 


/s/ Raymond A. DuFour 


RAD/bjs 


PLAINTIFFS' EXHIBIT NO. 15. 
April 2, 1960 


Mr. Raymond A. DuFour 
1511 K Street, N. W. 
Washington 5, D. C. 


RE: Capitol Insurance Underwriters, Inc. 
Dear Mr. DuFour: 

As you know I made every conceivable effort to work out a compliance 
with your offer in connection with Capitol Insurance Underwriters, Inc., 
but I was utterly unable to secure Mr. Kennedy's stock on any reasonable 
basis so that we might negotiate for the transfer of it to you or your 
organization. It also was very apparent that a large part of the business 


was irrecoverably moving with Mr. Kennedy to Hufty, Eubank & Russell, 


Inc. I was, therefore, obliged to work out an arrangement under which 
I sold my stock to Hufty, Eubank and Mr. Kennedy upon the condition that 
Capitol Insurance Underwriters, Inc. continue in business. Wholly apart 
from personal considerations, the reputation of Mr. Clarke and of myself 
all our insurance clients were involved. 
I appreciate your cooperation and sincerely hope that we have have 
both business and personal relationships in the future. 
Throughout this extensively difficult period, which has continued 
for a number of months, I have grown to admire the loyalty and application 
of John Clarke. It appears probable that after a short time he may be 
unwilling to continue with the organization in which Mr. Kennedy is in- 
cluded. In addition to his fine underwriters central office background, 
he has acquired substantial experience in agency work, and particularly 
in the office management side thereof. I am sure that under any sympath- 
etic condition he would be quite valuable. Perhaps you will find that you 
can use him to your advantage in your expanding system. 
Sincerely yours, 
William A. Roberts 
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PLAINTIFFS' EXHIBIT NO. 16 
April 4, 1960 


Mr. John D. Marsh 
Secretary-Treasurer 

Capitol Insurance Underwriters, Inc. 
Marsh Building 

Washington, D. C. 


Dear Mr. Marsh: 
I am sorry that we did not have an opportunity to discuss personally 


the affairs of Hufty, Eubank & Russell and Capitol Insurance Underwriters, 
Inc., but Iam glad that, considering the difficult circumstances, we were 
able to arrive at a cooperative conclusion. | 

Under the plan covered by the Agreement, I am satisfied that sub- 
stantially all of the business of Capitol Insurance Underwriters, Inc., 
can be saved, the renewals substantially expanded and a number of im- 
portant leads with which I have connections turned into actual policy holders. 
The tax and other advantages of maintaining Capitol Insurance Underwriters 
are pretty obvious, and it should not be too difficult to increase its profits 
so as to utilize past losses. 

The clean draft of the minutes of the meeting of March 31, including 
the provisions for election of officers and directors, and the transfering 
of the bank accounts as desired by your organization, are attached. I 
have the initialed copy of the rough draft, together with Peter Knowles' 
notice. 

The one unfortunate effect of the disturbance of the last six weeks 
has been the dislocation of the efforts of Peter Knowles, a thoroughly 
likeable and intelligent young man, to place himself in the life insurance 
business with eventually some proprietary interest in an agency. I 
think he has many values which should remain = He also isa 
source of liability business. 

I also have a good impression of John Clarke as a conacientious 
and increasingly efficient office man in the liability field. He certainly 
has adequate central office experience, andI rate his abilities much higher 
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than did Mr. Kennedy. I have found him completely honest and ambitious 
to achieve a strong position in the insurance field. It would probably 
require some delicate administration to keep him attached, and he has 
been subject to severe dislocation by causes beyond his control. His 
agreement to execute waiver of his contract required me to undertake one 
half month of his salary out of my own pocket for the first two weeks in 
May, if he still is with the company. I suggest this be done and my per- 
sonal account with Capitol Insurance Underwriters be charged with the 
amount, after deduction of the usual governmental items. 

In order to complete the exchange of papers, I should receive a 
signed copy of the Escrow Agreement which has been executed by Mr. 
Sickles who holds the stock. I should also have an extract of the minutes 
of the meeting of Hufty, Eubank & Russell, Inc. approving the note payable 
to me and authorizing Mr. Russell to sign it. This should be appropriately 
attested to by the Secretary of Hufty, Eubank & Russell, Inc. 

I have had a number of ideas and plans for the promotion on an 
extensive basis of the casualty and related fields of insurance. One in 
particular proposes a defense against mail-order-type insurance by 
emphasis on the strictly provisional advisory service of the companies. 

I am satisfied in my own mind that a high-type approach to the lawyers 
and accountants throughout the city, proposing that the agencies provide 
technical assistance with their clients insurance for a fee which would be 
wholly impartial as to the particular insurance carrier, would have the 
indirect effect of selling a good deal of insurance and establishing a dis- 
tinctive reputation. Perhaps we could get together soon and discuss some 
of these ideas. 

Sincerely yours, 

/s/ William A. Roberts 
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PLAINTIFFS' EXHIBIT NO. 17 


WILLIAM G. RUSSELL 
1832 M STREET, N.W. 
WASHINGTON 6, D. C. 


William A. Roberts, Esquire 
Roberts and McInnis 
Continental Building 
Washington 5, D. C. 


Dear Colonel Roberts: 

Attached is a copy of the suggested press release about which we 
talked at lunch yesterday. 

I would appreciate it if you would review it and suggest any changes 
which you feel would be helpful. 

Since the release does have a time value a call from you on any 
changes would be most helpful. 

Thanks for your help. 

Sincerely, 


WGR/p /s/ Bill 
encl. William G. Russell 


PLAINTIFFS' EXHIBIT NO. 17 (Cont'd) 
PRESS RELEASE APRIL 6, 1960 
William A. Roberts, Chairman of the Board of Capitol Insurance 


Underwriters, Incorporated, announced today that the firm had con- 
solidated its operations with Hufty, Eubank and Russell, Incorporated, 
International Insurance Consultants and Brokers. 

Mr. Roberts said the move was designed to further improve the 


services and underwriting facilities available to the firm's clients. 

Mr. Roberts, prominent member of the Washington law firm of 
Roberts and McInnis, and Vice President and founder of Trailways Bus 
Line, stated that demands of his practice and other business interests 
had created a time demand which the merger would solve. 


PLAINTIFFS' EXHIBIT NO. 18 
HUFTY, EUBANK & RUSSELL. INSURANCE 


Se ee eee 


Marsh Building 
Washington 6, D. C. 
STerling 3-2725 
April 11, 1960 


William A. Roberts, Esquire 
Continental Building 
Washington 5, D. C. 


Dear Colonel Roberts: 


Enclosed are copies of the newspaper clippings on the "merger" 


which you may not have seen. 
As you can see the Star quoted verbatim on the press release we 
agreed on and the Post ''ad-libbed" quite a bit. 
Sincerely, 


WGR/p /s/ Bill 
encl. 1 William G. Russell 


PLAINTIFFS' EXHIBIT NO. 20 


ROBERTS & McINNIS 
CONTINENTAL BUILDING WASHINGTON 5, D. C. 


COPY 
November 28, 1960 


Northern Insurance Company of New York 
Washington Building 
Washington, D. C. 


Gentlemen: 

I was formerly chairman of the Board of Directors of Capitol 
Insurance Underwriters, Inc. By agreement of settlement on March 31, 
1960, the control of Capitol Insurance Underwriters, Inc. passed into 
the hands of Hufty, Eubank and Russell, Inc., and I was elected to serve 
as a director of Capitol Insurance Underwriters, Inc. as a continuing 
agency. The name of Hufty, Eubank and Russell, Inc. has since been 
changed to Russell, Marsh and Kennedy. 


Plfs' Ex.:No. 20 - Cont'd 
113 

I have recently learned that the Capitol Insurance Underwriters, 
Inc. licenses for 1961 under the District of Columbia Fire and Casualty 
Insurance Act and the Life Insurance Act were not renewed on May 1, 1960. 

I am writing to you to inquire as to the status of insurance policies 
of clients of Capitol Insurance Underwriters in view of the above. 

More specifically, I would like to know whether the policies of 
clients of Capitol Insurance Underwriters are being renewed in the name 
of Capitol Insurance Underwriters or whether they are being renewed in 
the name of Russell, Marsh and Kennedy. I would also appreciate it 
if you would furnish me with a list of current policyholders insured by 
Capitol Insurance Underwriters as well as a list of those clients whose 
policies have been renewed, either before or after March 31, 1960, by 
Russell, Marsh and Kennedy. If you have any questions, please do not 
hesitate to telephone me. 

Sincerely yours, 
WAR/cas /s/ William A. Roberts 


PLAINTIFFS' EXHIBIT NO. 20 (Cont'd) 


NORTHERN INSURANCE COMPANY OF NEW YORK 


Eighty-Three Maiden Lane 
New York 38, N. Y. 
Digby 4-2800 


District of Columbia 541 Washington Building 
Service Office 15th Street & New York Avenue, N.W. 
Washington, D. C. 
Phone: NAtional 8-4823 


November 29, 1960 


Mr. William A. Roberts 
Roberts and McInnis 
Continental Building 
Washington 5, D. C. 


Dear Mr. Roberts: 
This is in reply to your letter of November 28 regarding Capitol 
Insurance Underwriters. We have terminated our agency with this firm 


because the licenses were not renewed. 
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The rights of policy holders are not effected. Valid claims on 
policies in force would be honored. 

It would be impossible to furnish a list of current policy holders. 
Our records are filed numerically, not by agent. We have not written 


or renewed any business for Capitol Insurance Underwriters since John 


Clark left that office. 
I regret that we cannot be of further service. 
Very truly yours, 


/s/ Charles H. Jaecks 
Manager 
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CAPITOL INSURANCE UNDERWRITERS, INC : EXHIBIT "A" 


BALANCE SHEET 
MARCH 29, 1960 


ASSETS 


CURRENT ASSETS: 


Cash: 
Riggs Bank $1,162.38 
American Security and Trust Co. 60.89 : 
National Bank of Washington 11.81 $ 1,235.08 
Accounts Receivable (Schedule ''A-1") 31,302.10 
Prepaid Insurance 225.98 $32,763.16 


FIXED ASSETS: 


Furniture and Fixtures $ 2,101.39 
Less, Allowance for Depreciation 1,404.46 696.93 


TOTAL ASSETS $33,460.09 


LIABILITIES AND NET WORTH 


LIABILITIES: 


(Schedule "A-2") $29,596.62 


NET WORTH: 


Excess of Total Assets over 
Liabilities, March 29, 1960 3,863.47 


TOTAL LIABILITIES AND NET WORTH ; $33,460.09 
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SCHEDULE "A-1" 
CAPITOL INSURANCE UNDERWRITERS, INC. 


SCHEDULE OF ACCOUNTS RECEIVABLE 


ee ee eee 


MARCH 29, 1960 


Indian Lake Estates $ 5,026.28 
Alexandria Minit-Man Car Wash 207.06 
AMVETS, American Veterans of WW II 38.54 
William C. Brooks 52.00 
Taylor B. Bryan 369.36 


Pauline Buckner, Inc. 54.19 
R. Kilbourne Castell 5.01 
Castell Virginia Properties, Inc. 666.32 
Hunter Motors ( 181.55) 
William J. Castell 247.33 


Columbia Van Lines Moving and Storage Co. 349.75 
Arthur Cook Supply Corp. 132.75 
Curles Movers, Inc. 4,159.68 
Richard E. Smith 442.04 
Devereaux, Inc. 395.48 


Alva S. Devereaux 49.20 
Embassy Moving and Storage Co. ( 105.46) 
Peter Gordon Company, Inc. ( 185.94) 
Guthrie Properties, Inc. 1,185.98 
Bernadine Guthrie 179.68 


Thomas B. Guthrie 249.32 
Junior Chamber of Commerce 19.50 
George W. King 130.62 
Kitchen Guild 203.73 
Liberty Van & Storage Co., Inc. 2,893.56 


John S. Hilbert 195.70 
Dean's Sinclair Station 246.86 
Dean May 32.99 
Don Purkhiser Texaco Service 124.20 
Renee Dress Shop 4.12 


Rinaldi & Sons Custom Dry Cleaners, Inc. 303.34 
Roberts and McInnis ( 12.47) 
St. John's Day Camp 88.32 
St. John's College ( 21.08) 
Star Van and Storage 70.65 


Steak Ranch 388.07 
Charles O. Stogner, Jr. 140.95 
Suburban Delivery Service 2,684.53 
J. George Voneiff 795 .98 
James Vincent Vozzolo 1,147.92 


Wheeler Tire Service, Inc. 119.20 
Fred Ackerman 135.12 
James Arnold 7.50 
P. Elmo Battle 5.57 
Joseph T. Bell 105.38 


Plfs' Ex. No. 22 (Cont'd) 


117 


CAPITOL INSURANCE UNDERWRITERS, INC. SCHEDULE "'A-1"(Cont'd 
SCHEDULE OF ACCOUNTS RECEIVABLE 
MARCH 29, 1960 


Mrs. Patrick Burch 
Arthur M. Buswell, Jr. 
William Byrd 

Frank Cassidy 

David Dunstan 


Harold B. Edwards 
Charles T. Findley 
John H. Hartman 
Ruth Hawkins 
Barbara Lucas 


Charles W. McClanahan 
Howard W. & Eva B. McKewen 
Robert F. Miles 

Thomas H. Niland 

William E. O' Brien 


Lorraine S. Parks 
George E. Reed 
Helen Roberts 
Howard Kimel 

Mrs. Freda K. Segner 


Frank M. Spears, Jr. 
Louis S. Strieter 
Frederick V. Thomas 
James B. Tiernan 
Charles W. Yerka 


James A. McDonnell 
P. Eugene Howard 
Norman S. Carroll 
Theodore T. Farrah 
Helen B. Williams 


Louis A. Alberti 
John S. Keffer 
Steward Ragland 
Mary Ellen Starrs 
Joseph C. Creedon 


Alice S. Fenn 

Norman Flitcroft 
Frederick W. C. Haddad 
Frank W. Lacey 

Sophie Rosenthal 


Richard C. Benson 
Mary P. Bush 
Richard N. Starr 
Wilbur G. Tippett 
Pauline B. Bates 
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CAPITOL INSURANCE UNDERWRITERS, INC. 
SCHEDULE OF ACCOUNTS RECEIVABLE 
MARCH 29, 1960 


John L. Clarke 
Earnest V. Decarlo 
Catherine Smith Hall 
Richard C. Holmes 
Joseph Holtzman 


James Reed 

Carl Walker 
William E. Yost 
James C. DeVane 
James F. Fitzgerald 


P. E. Howard 
Garfield E. Lear 
Loretta E. McDonnell 
William Rouse 
Murray W. Rottenberg 


Robert B. Sanz 
David F. Schlothauer 
dames B. Tiernan 
Walter I. Waldrop 
Harlow B. Wheeler 


Raymond C. Winterbottom 
Clarence G. Adamy 
Carlton E. Byers 

James F. Fitzgerald 
Hamilton Knight 


Leo Krebs 

Robert W. Loehne 
James C. Reid 
William A. Roberts 
Hugh R. Thomas 


Catherine Smith Hall 
Mary C. Jacques 
Joseph Vozzolo 
Wallop and Son 
Doris V. Rupertus 


Frank L. Roberts 

Raymond Brown 

Edward E. Conrad 

Delaware Midland Corporation 
John 8. Hilbert 


Louis Strieter 

Louis Strieter (Expenses) 
George B. Kennedy, Jr. 
U. &. Government 

Frank Kocsis 


SCHEDULE "A-1" (Concl'd) 


97.99 
90.84 
79.88 
11.00 
49.22 


47.66 
56.00 
100.00 
59.60 
32.00 


127.55 
30.50 
57.00 
66.88 
78.00 


576.14 
110.97 
28.35 
137.09 
-30 


1.04 
61.16 
10.00 
13.60 
10.00 


34.02 
10.50 
50.73 
30.15 
10.00 


112.90 
78.60 
17.98 
22.50 
19.74) 


7.24) 
2.05) 
22.23) 
44.91) 
83.38 


650.00 
50.00 
1,650.57 
222.59 
132.94 


42.33 


“An an 
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SCHEDULE "A-2" 


CAPITOL INSURANCE UNDERWRITERS, INC. 
SCHEDULE OF LIABILITIES 
MARCH 29, 1960 


U 


Barr Insurance Agency $ : 81.40 
Bullard Agency 3,222.92 
Globe Indemnity 5,665.29 
Hanover 1,841.54 
Marine Office of America * 80.00 


National Surety 8,711.94 
National Union (| 23.58) 
Northern Insurance Co. » 503.59 
Insurance Co. of America * 157.33 
Queen 3,565.46 


Reliance » 209.95 
Johnson and Adams - 43.20 
Tongue Brooks 2,367.25 
All State | 406.43 
Insurance Co. of North America ' 366.84 


Maurice Saval : 56.64 
Withholding and Accrued Payroll Taxes : 475.76 
Accrued Salary -- George B. Kennedy, Jr. 762.32 
Accrued Vacation Pay -- Mary P. Bush ' 161.14 
Accrued Car Allowance -- George B. Kennedy, Jr. : 62.90 


William George Sickles, C.P.A. : 261.00 
State of Delaware 6.00 
Chesapeake and Potomac Telephone Co. 45.34 
Manpower, Inc. OES 
Franchise Fee ‘10.00 


Courtesy Associates : 18.90 
Credit Account Plan Agreements ( 530.74) 
Commissions Payable -- O'Day > 651.58 
Commissions Payable -- Gallagher * 121.16 
Commissions Payable -- Knowles ' 26.71 


Commissions Payable -- Other 248.40 


Total (Exhibit ''A'') $29,596.62 


PLAINTIFFS' EXHIBIT NO. 35 


BROKER OF RECORD LETTERS RECEIVED 
FROM HUFTY, EUBANK & RUSSELL __ 


NAME DATE 
Leon Ackenson March 24, 1960 


Alexandria Minit-Man Car Wash March 19, 1960 
(by: Mrs. Gilly Castell) 


AMVETS Nat. Hq. March 12, 1960 
(by: P. E. Howard) 


Armstrong Sandwich Company March 19, 1960 
(by: William J. Castell) 


Melvin M. Barton March 21, 1960 
William C. Brooks March 21, 1960 
Leo Cavanaugh | March 28, 1960 


Norman S. Carroll March 18, 1960 
(Exec. Dir. Amvets Nat. Serv. Found.) 


Frank C. Cassidy March 19, 1960 
Mrs. Billy Castell March 19, 1960 
R. K. Castell March 21, 1960 
William J. Castell March 19, 1960 


Columbia Van Lines March 18, 1960 
(by: James B. Tiernan, partner) 


Columbia Van Lines March 17, 1960 
(by: Lloyd R. Crouse) 


Curles Movers March 15, 1960 
(by: Richard Smith) 


Lee J. Fenlow March 24, 1960 
James F. FitzGerald March 19, 1960 


Guthrie Lithograph Co., Inc. March 25, 1960 
(by: H. J. Haage, Trea.) 


John S. Hilbert | March 22, 1960 
P. E. Howard March 18, 1960 


Pete Hyland March 22, 1960 
(RE: Alexandria Minit-Man Car Wash) 


John S. Keffer | March 21, 1960 
John M. Kidd March 25, 1960 


Kitchen Guild March 18, 1960 
(by: Peter Chadik) 


John A. Kuett | March 18, 1960 
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NAME DATE 

Eva E. Manchister April 1, 1960 
Mrs. Frank Meeks March 16, 1960 
Bill Noark April 4, 1960 
Miss Rachael Ogilvie March 26, 1960 


Ocean Beach & South Ocean Beach March 24, 1960 
(by: Leon Ackenson) 


Perma-Bond Company March 24, 1960 
(by: Peter F. Gordon, Pres.) 


Donald A. Purkhiser March 8, 1960 


Rinaldi & Sons March 24, 1960 
(by: Lee J. Fenlon) 


James C. Reid, Jr. March 28, 1960 
Ray B. Roberts March 18, 1960 


Sang School of Languages, Inc. March 15, 1960 
(by: Robert B. Sang) 


Robert B. Sang March 15, 1960 


Rodney L. Senseman March 10, 1960 
(T.A.N. Roy Kramer) 


A. Shlevereaux March 16, 1960 
William G. Sickles March 14, 1960 


E. H. Smith Co., Inc. March 11, 1960 
(by: E. H. Smith) 3 


Richard Smith March 15, 1960 
Jack Swartz March 24, 1960 
Eugene Trainer March 18, 1960 
James C. Tooney March 14, 1960 
Elizabeth M. Vozzolo March 23, 1960 
J. Vozzolo March 23, 1960 
J. V. Vozzolo, Inc. March 23, 1960 
Robert P. Vozzolo March 15, 1960 
Herman A. Watford March 18, 1960 
Mary D. Weld March 17, 1960 
Harlow B. Wheeler April 1, 1960 
Wheeler Tire Service, Inc. March 14, 1960 
(by: James C. Tooney, V. Pres.) 


* No letter signed 
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PLAINTIFFS' EXHIBIT NO. 36 


HUFTY, EUBANK & RUSSELL, INC. - 
GEORGE B. KENNEDY, JR. 
MEMORANDUM OF AGREEMENT 


This memorandum is for the purpose of generally outlining the basis 
of agreement between George B. Kennedy, Jr. and Hufty, Eubank and Rus- 
sell, Incorporated. 

In return for his services as an employee and Vice President of 
Hufty , Eubank and Russell, Incorporated, Mr. Kennedy is to receive an 
annual salary of $12,000 per year payable at the usual pay dates of the 
Company. 

It is agreed that Mr. Kennedy will devote full time and attention ex- 
clusively to the sale and service of insurance with the firm and that he 
will not engage in any other business without the written consent of the 
Company. 

It is agreed that Mr. Kennedy shall be reimbursed for his services 
by the above stated salary exclusively. It is further agreed that his salary 
shall be reviewed for appropriate increases as determined in the future. 

It is further agreed that any life insurance commissions which are 
now payable to Mr. Kennedy for his past activities as an insurance agent 
shall remain his property only and are not to be construed as income to 
Hufty , Eubank and Russell, Incorporated. 

It is further agreed that any life insurance commissions which may 
accrue to him and to Hufty, Eubank and Russell, Incorporated on new life 
insurance business shall be considered income to Hufty, Eubank and Rus- 
sell, Incorporated and shall so be designated. 

Hufty , Eubank and Russell, Incorporated agrees to pay the monthly 
parking fee in the Marsh Building for Mr. Kennedy. 

Mr. Kennedy agrees to handle and pay for his own personal sales 
expenses and agrees not to commit the Company in any way for any of 
these personal expenses. 

The Company’ however does agree to consider sharing for unusual 
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sales expenses for the purpose of business stimulation sales etc. as may 
be agreed upon at that time by Mr. Kennedy and the Company. 

The Company agrees also to arrange for purchase of stock in the 
firm of Hufty, Eubank and Russell, Incorporated by Mr. Kennedy up to 20% 
and possibly further percentage amounts after two years of the date of this 
contract. | 

The Company further agrees that with the respect to the $1,000 note 
which Mr. Kennedy now owes to Capitol Insurance Underwriters, Incor- 
porated, that this note shall be considered paid in full based on the suc- 
cessful changeover renewal and new business acquisitions of Capitol In- 
surance Underwriters former business and new business obtained by Mr. 
Kennedy where the gross commission on such business amounts to $30,000. 
In other words, continguent on the approximate commission income of 
$30 ,000 within approximately one year of the agreement Hufty , Eubank and 
Russell, Incorporated agrees to consider the note Mr. Kennedy has payable 
to Capitol Insurance Underwriters as paid in full. The Company further 
agrees that after this gross premium income has been reached within the 
one year or comparable period that consideration will be given to appro- 
priate salary increases or other firms of income increases to Mr. Kennedy. 

Hufty , Eubank & Russell, Inc. 
BY: /s/ William G. Russell 


/s/ George B. Kennedy, Jr. 
May 16, 1960 


3/21/61 -- Agree -- Increase Salary to $15,000/Ann. Eff. 3/15/61. 
/s/ W.G.R. : 
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ATTACHMENT TO PLAINTIFFS' EXHIBIT NO. 36 


HUFTY, EUBANK & RUSSELL, INC. 


MINUTES OF THE MEETING OF 
THE BOARD OF DIRECTORS 


May 11, 1960 
* * * * * 


Mr. Russell then presented his report as President and reported on 
the financial condition of the Company for the period ending April 30th, 
1960. The report was approved as submitted. 

Mr. Russell then presented a review of the acquisition of Capitol 
Insurance Underwriters. He indicated that the merger of the two firms 
was progressing satisfactorily and that at this date it appeared that the 
total price paid forthe acquisition of the firm would be $4,000. He fur- 
ther indicated that this was actually not a purchase price since $4,000 
would be paid primarily out of the net worth of the firm of Capitol Insur- 
ance Underwriters. ... 


* x 2 


/s/ J.D. Marsh 
John D. Marsh 
Secretary to the Meeting 


125 


PLAINTIFFS' EXHIBIT NO. 37 
DISTRICT OF COLUMBIA 
DEPARTMENT a INSURANCE 

Cc 


APPLICATION FOR ENSE UNDER THE 
FIRE AND’ CASUALTY ACT 


For the License Year Ending April 30, 1960 
TO THE SUPERINTENDENT OF INSURANCE OF THE DISTRICT OF 
COLUMBIA: 
The undersigned hereby makes application for license as (indicate 
by X type of license desired): Policywriting Agent [X | Broker [x\* * 
as provided by the Fire and Casualty Act, and for that purpose submits 


the following answers to the questions contained herein: | 


o 


a” 
1. Name and Status of Applicant -- Hufty, Eubank & Russell, Inc. - 


Corporation. * * * 
eA Address of Principal Place of Business: 1832 M Street, N. W., 
Washington, D.C. 
/” & * x : * 
5. If applicant is a firm, partnership, or corporations give full name 
and titles of all partners, members, officers, or directors who solicit in- 


surance or countersign policies in the business of applicant: 


DATE OF 
FULL NAME _ BIRTH TITLE RESIDENCE ADDRESS 


William G. Russell 4/18/21 President 5601 Lamar Rd., Springfield .Md. 
John D. Marsh 6/18/07 V.President 5920 Weaver Terrace NW.Wash DC 
Fay S. Wood 5/21 21/32 Secretary W736 Arlington Towers, Arl., VA 
*Geo. B. Kennedy, Jr. 5-9-18 Vice-Pres. 11516 Soward Dr., S.S., Md. 
* add 3-1-60 application attached. 


- * 


PLAINTIFFS' EXHIBIT NO. 38 


CAPITOL INSURANCE UNDERWRITERS 


Accounts receivable control in the general ledger shows 
the following charges for net premium sales in the periods 


shown: 


Month_ 1959 1960 
January $ 9,837.29 $17 ,061 .09 
February 13 698.90 4,417.02 
March ' 7,658.49 5 485.31 
April 18 843.32 - 

May 10 492.53 
October 15 233.39 
November 19 820.22 


December 16,809.34 


/s/ Wayne Kendrick, C.P.A. 
Rust Building, Washington, D.C. 
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PLAINTIFFS' EXHIBIT NO. 40 
CAPITOL INSURANCE UNDERWRITERS, INC. 


WASHINGTON, D.C. 
REPORT AS AT MARCH 31, 1960 


Wayne Kendrick & Company 
Certified Public Accountants 
Rust Building 
Washington 5, D.C. 


October 3, 1961 


Col. William A. Roberts 
1012 - 14th Street, N. W. 
Washington, D.C. 


Dear Sir: 

We have made a limited examination of the neconde) of Capitol In- 
surance Underwriters, Inc., with the purpose in mind of determining the 
net worth of that corporation, as at March 31, 1960, and submit the follow- 
ing exhibit, schedules, and comments: : 


Exhibit ''A" - Comparison of Gross Premiums - All Insur- 
ance Companies For the Months of March, 
1959 and 1960. 


Schedule "1" Comparison of Gross Dramianis and Returned 
Premiums - National Surety Corporation For 
the Months of March, 1959 and:1960. 


Schedule "2" Comparison of Gross Premiums and Returned 
Premiums - Globe Indemnity Co. For the 
Months of March, 1959 and 1960. 


COMMENTS 
Accounts receivable control in the general ledger shows the follow- 
ing charges for net premium sales: 
MONTH 1959 1960 


January $ 9,837.29 $17,061.09 
February 13,698.90 4,417.02 
March 7,658.49 5,485.31 
18 843.32 a 
10 492.53 a 
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MONTH 1959 
October $15 233.39 
November 19 820.22 
December 16,809.34 

The figures shown above indicate that the business declined quite 
noticeably beginning in February, 1960. 

Exhibit "A" shows a comparison of gross premiums for the months 
of March, 1959 and 1960. There is included in 1960 business an item in 
the amount of $3,631.59 which represents billing for additional compensa- 
tion for a period prior to March, 1960. This exhibit reveals a large de- 
cline in business done with insurance companies. 

In schedules 1" and "2" we have listed customers for which in- 
surance was written during the months of March, 1959 and 1960. Very 
few new customers were sold insurance and a small number of the old 
customers purchased insurance. We did not verify all of them as having 
gone to the purchasers of your capital stock of Capitol Insurance Under- 
writers, Inc., as we were advised by Mr. Kennedy that such customers 
were solicited and acquired by the new owners of the capital stock. 

The books of account of Capitol Insurance Underwriters, Inc. were 
not kept well. The accounts receivable control in the general ledger 
showed a larger balance than the total of balances shown due by individual 
customers resulting in a reduction of net worth as at March 31, 1960, in 
the sum of $4,099.81. Some of the expense accounts were not accrued 
currently, which resulted in a reduction in net worth as at March 31,1960. 
in the sum of $1,528.76. 

Respectfully submitted, 
WAYNE KENDRICK & COMPANY 


By: /s/ Wayne Kendrick 
Certified Public Accountant 
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PLAINTIFFS' EXHIBIT NO. 40 (Cont'd) 


EXHIBIT "A" 


CAPITOL INSURANCE UNDERWRITERS, INC. 
WASHINGTON, D. C. 


COMPARISON OF GROSS PREMIUMS 
ALL INSURANCE COMPANIES 
FOR THE MONTHS OF MARCH, 1959 AND 1960 


MARCH 

Queen $ 802.69 $ (336.74) 
Globe Indemnity Co. 3,301.65 791.74 
Reliance 11.09 = 
Carolina Casualty 948.90 3,631.59 (a) 
American Universal 518.15 56.64 
INA - ( 28.24) 
Hanover 40.00 - 
Northern Insurance Co. 528.78 276.82 
National Surety Corporation 3,135.43 792 25 
National Union 54.27 ( 7.38) 
American Motorists 72.32 - 
Continental Casualty 42.33 - 
American Casualty (Barr) 18.00 43.00 
All State 451.59 


TOTALS ; $5,671.27 


(a) Richard E. Smith 
Additional Premium 4/1/59 to 12/6/59 (Curles Movers) 
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SCHEDULE "1" 


CAPITOL INSURANCE UNDERWRITERS, INC. 
WASHINGTON, D. C. 


COMPARISON OF GROSS PREMIUMS AND RETURNED PREMIUMS 
NATIONAL SURETY CORPORATION 
FOR THE MONTHS OF MARCH, 1959 AND 1960 


GROSS PREMIUMS 


MARCH 
1959 1960 


Columbia Van Lines $ 18.00 $ 149.75 
Harold W. Sadler 10.00 
Matthew J. O’ Callaghan 10.00 
John E. Murphy 41.00 
Pauline Buckner, Inc. 22.13 
Pauline Buckner, Inc. 42.28 
James F. Fitzgerald 10.00 
Joseph M. Gallagher 7.50 
George Venator 24.12 
Richard E. Smith 119.60 
Luella C. Daly 82.32 
Claude S. Morris 103.45 
Donald Purkhiser 189.20 
Frank K. Meeks, Sr. 102.60 
James Preston Thompson 172.60 
Francisco F. R. Saleal 86.88 
Melvin M. Barton 106.82 
James F. Fitzgerald 13.20 
David Dunstan 2.48 
Miss Hilda P. Strand 12.50 
Charles T. Finley 26.34 
Pauline Buckner, Inc. 34.50 
George W. King 27.00 
Frank W. Lacey 106.20 
Alexandria Minit-Man 88.00 
James F. Fitzgerald 14.19 
John Anton Helmer 11.39 
Devereaux, Inc. 34.26 
Mrs. Freda K. Signer 129.32 
Frank K. Meeks, Jr. 91.60 
Richard K. Smith 32.75 
E. H. Smith & Co. 30.50 
Charles B. McPurvis (McInnis) 61.60 
Pauline Buckner, Inc. 20.80 
Mrs. Clarence H. Vaneiff 21.06 
Clarence G. Adany 

Mallorey Office Supply 

Richard E. Smith 

George W. King 

Pauline Buckner, Inc. 


(Continued) 
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SCHEDULE "1" 
‘PAGE "2" 


CAPITOL INSURANCE UNDERWRITERS, INC. 


MARCH | 
1959 1960 

Sanz School of Languages $ 114.77 
William J. Castell 
William A. Roberts 
R. K. Castell 
Wm. H. Sales 
Joseph Vozzolo 
Catherine Smith Hall 
James Reed 


TOTAL GROSS PREMIUMS $3,135.43 


RETURNED PREMIUMS 


Mrs. Billy Castell $ 60.67 
Central Van & Storage 553.52 
Central Van & Storage 223.58 
Frank W. Lacey 106.20 
Mrs. Clara H. Vaneiff 21.84 
Mrs. Clara H. Vaneiff 49.45 
Luella C. Daly 

Alice S. Fen 

Richard E. Smith 

William J. Castell 

Roberts & McInnis 

Curles Movers 

D. C. Discount 


TOTAL RETURNED PREMIUMS $1,015.26 


NET PREMIUMS $2,120.17 
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SCHEDULE "2" 


CAPITOL INSURANCE UNDERWRITERS, INC. 
WASHINGTON, D. C. 
COMPARISON OF GROSS PREMIUMS AND RETURNED PREMIUMS 
GLOBE INDEMNITY CO. 
FOR THE MONTHS OF MARCH, 1959 AND 1960 


FU OSS ee ee 


[ GROSS PREMIUMS ] 


MARCH 
1959 1960 


John J. Hassett 12.41 
Leon Ackerman 60.02 
Miss Dorothy B. Woolman 18.75 
McCray Refrigerator Dist. 10.00 
Leon Ackerman 10.00 
S. & L. Electrical Contr. 69.00 
Thomas Wilson 6.00 
Mrs. Mercedes R. Keeley 33.35 
Leon Ackerman 10.00 
Hamilton Knight 10.00 
Eugene R. Appleton 32.41 
Guthrie Lithograph 5.00 
Wilbert G. Tippett 74.68 
Miss Marion H. Sharpless 82.16 
Eugene F. Trainor 148.65 
Charles Burkhart 109.62 
Mrs. Mary P. Bush 47.C > 
William J. Castell 24.11 
Curles Movers 276.33 
Peter Gordon Co. 130.88 
Robert W. Lochue 10.00 
Walter P. Waldrop 25.06 
Walter P. Waldrop 15.44 
Leon Ackerman 9.22 
Steak Ranch, Inc. 8.63 
Richard Smith - Curles 239.88 
Psaiah Simpkins 199.32 
John J. Morley 51.10 
Milton A. Chambers 32.40 
Mrs. Emma F. Kennedy 175.22 
George B. Kennedy, Sr. 50.63 
R. Kilbourne Castell 105.29 
Frank L. Roberts 12.00 
Eugene R. Appleton 18.88 
Addist Watford 123.00 
William H. Robbins 102.33 
R. Kilbourne Castell 143.90 
Peter Gordon Co. 694.25 
Steak Ranch, Inc. 104.59 
Rennee Dress Shop - 


(Continued) 
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SCHEDULE "2" 
| PAGE "2" 


CAPITOL INSURANCE UNDERWRITERS, INC. 


Amvets 

Leo Krebs 

Hugh Thomas 
Hamilton E. Byers 
Bertha Wallon 
Ruth H. Jane 
Marshall H. Jones 
Hunter J. Norton 
Difference 


TOTAL GROSS PREMIUMS 


1959 


___ 10.00 
$3,301.65 


RETURNED PREMIUMS 


Edward J. Hickey 

Miss Dorothy Woolman 
Eugene R. Appleton 

Dr. Joseph Bogan 

Eugene F. Trainor 

Mrs. Lorraine S. Parks 

John W. Robinson 

Edward J. Hickey 

John J. Morley 

Derwood H. and Mary P. Bush 
Mrs. Emma F. Kennedy 
Roberts & McPurvis (McInnis) 
Perma Bond Co. 

Guthrie Properties, Inc. 
Doris V. Rupertus 


TOTAL RETURNED PREMIUMS 


NET PREMIUMS 


$ 48.00 
7.50 
21.62 
8.40 
64.70 
111.79 
163.59 
13.77 
51.10 
18.49 
15.66 
16.20 
11.00 


$_ 551.82 
$8,921.79 


MARCH 
1960 


38.54 
34.02 
10.00 
10.00 
10.00 
10.00 
10.00 


PLAINTIFFS' EXHIBIT 40 
(Continued) 


1 Capitol Insurance Underwriters, Inc. Work Sheet 
T/B j. B/S I& E. 


Gen. Ledger a/c Dr. Cr. Dr. Cr. Dr. Cr. Dr. Cr. Explan. of Adjustments 


Cash Riggs 575.16 1,162.38 1 To adj. per Bk reconc.' 
My City Bk 125.25 : a 60.89 
Mi Nat. Bk of Wash 11.81 11.81 2 To reverse for J. Clark's 
Petty Cash 152.00 : -- April sal. & expenses. | 
Exchange Acct 659 .49 659 .49 
311.43 To distribute Petty Cash. 
Accounts Receivable 32,698.21 43.915 32,294.83 Bal. of $10.00 due from 
48.04 G.B.K. 
U.S. Corp. Inc. Tax Refund 222.59 
Interest Earned : o Auto Exp. (GBK) prior 
to 8/1/59 May's Acct. | 
Due from G.B, Kennedy 1,590.97 1,650.57 
oe Florida Trip - Expenses 
Prepaid Supplies 300.00 due from G.B.K. 
Prepaid Insurance 240.44 @® 14.46 225.98 
To adj. for p.p. ins. 3/29. 
Furniture & Fixtures 2,101.39 2,101.39 


Res. for Dep. F&F 1,219.85 @ 184.61 1,404.46 To adj. for Cap. Ins. Und. 


Inc. Expense in a/c Rec. 
W/T & FICA 360.30 @ 128.78 231.52 
MD. & D.C. W/T 63.03 63.03 Blankenship collected 
by J. Clark. 
Comm. Payable Roberts 506.15 506.15 
ss i O'Day 651.58 651.58 Deprec. for yr. to 3/29/60 

Gallagher 121.16 121.16 

Knowles 26.71 26.71 Set up NOL claim. 

Other 248.40 248.40 


Accounts Payable 26,151.03 26,151.03 
U.S. Income Tax Payable 234.20 (Actually PR Taxes) 234.20 


Earned Surplus 6,028.91 0) 222.59 1.00 
5,805.32 
Capital Stock 20,000.00 20,000.00 
Comm. Income 24,645.15 24,645.15 
Interest Charged 193.51 193.51 
Car Exp. & Allow. 1,619.82 1,612.17 


Office Expense 718.85 860.85 
Prom. & Travel 1,559.90 1,559 .90 
G.B. Kennedy Salary 2,432.07 2,432.07 


Other Salaries 18,055.85 @ 666.00 17,389.85 


BEST COPY AVAILABLE 


from the original bound volume 


PLAINTIFFS' EXHIBIT 40 
Continu 
T/B j.. I & E, 
G.L. a/e Dr. , 5 : 


Telephone 1,073.08 1,073.08 
Licenses & Taxes - 288.57 
Legal & Acctg. , 1,495.80 
Misc. Exp. : 390.83 
Bk. Chgs. p 17.92 
Rent 4 1,233.74 
Maintenance : 39.26 
Bad Debts : 143.18 
Depreciation : : 311.92 
Insurance 325.89 


44,196.25 49,404.04 29,902.74 24,694.95 


1.00 1.00 
44,195.25 49,404.04 29,902.74 24,693.95 
5,207.79 5,207.79 Net Loss Fwd'd Sheet #3 
49,404.04 49,404.04 29,902.74 29,902.74 
1,758.96 1,758.96 


74,043.16 74,043.16 1,758.96 1,758.96 


Net Loss Per Worksheet 


Add for Substitution of Ins. a/c Rec. 
per subsidiary & Ins. a/c Pay. per 
Account Current Sheets 
Add for Expense Liabilities (See Listing) 5,628.57 


Net Loss per I & E Statement 10,836.36 


BEST COPY AVAILABLE 


from the sriginal bound volume 
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PLAINTIFFS' EXHIBIT 40 
(Continued) 


CAPITOL INSURANCE UNDERWRITERS, INC. 
SUMMARY ANALYSIS OF NOMINAL ACCOUNT | 
TRANSACTIONS JUNE 1, 1959 — MARCH 29, 1960: 


INCOME: : 
Commissions $20,545.34 
Interest 49 .80 $20,595.14 
LESS, EXPENSES: 


Salaries $20,745.38 
Promotion and Travel 1,559.90 
Car Expenses and Allowances 1,675.07 


Office Expenses 860.85 
Supplies Inventory (Written off) 300.00 
Telephone 1,137.32 


Taxes and Licenses 719.98 
Legal and Accounting 1,756.80 
Miscellaneous 390.83 


Bank Charges 17.92 
Rent 1,233.74 
Maintenance 39.26 


Bad Debts 143.18 
Interest Expense 193.51 
Depreciation 311.92 


Insurance 325.89 
Manpower, Inc. 19.95 31,431.50 


EXCESS OF EXPENDITURES AND EXPENSES 
STILL UNPAID OVER INCOME $10,836.36 


wR Ke OK Oe OK eR Ok Ok 


Net Worth, June 1, 1959 $ 4,193.68 
Add, Capital Contribution 10,000.00 


$14,193.68 
Less, Loss, 6/1/59 - 3/29/60 10.836.36 


$ 3,357.32 
Add, Commissions of Col. Roberts 506.15 


Net Worth per 3/29/60 Statement $ 3,863.47 (2) 


(1) Overhead Liabilities Excluded 
(2) All indebtedness included 


DEFENDANTS! EXHIBIT 2 


CAPITOL INSURANCE UNDERWRITERS, INC. 
FINANCIAL STATEMENTS 
MAY 31, 1959 


CAPITOL INSURANCE UNDERWRITERS, INC. EXHIBIT "A" 
BALANCE SHEET 
MAY 31, 1959 
ASSETS 
CURRENT ASSETS: 


Cash in Banks $ 2,559.10 
Petty Cash 30.00 
Accounts Receivable -- Insurance 32,897.87 
Prepaid Expenses | 540.44 $36,027.41 


FIXED ASSETS: 


Furniture and Fixtures, at Cost $ 2,101.39 
Automobile, at Cost 3,055.43 
: $ 5,156.82 


Less, Depreciation Taken to Date 
OTHER ASSETS: 
Advances to Officer Kennedy 2,557.99 
TOTAL ASSETS $40. 230.81 
LIABILITIES AND CAPITAL 
CURRENT LIABILITIES: 


Accounts Payable $31,419.70 
Commissions Payable 1,887.09 
Accrued Payroll Taxes, 
including Withholding 230.34 $33,537.13 
FIXED LIABILITY: 
Note Payable -- William A. Roberts 2,500.00 
CAPITAL: 


Capital Stock Outstanding $10,000.00 
Less, Deficit 5,806.32 4,193.68 


—— 


TOTAL LIABILITIES AND CAPITAL $40,230.81. 


1,645.41 


_ 3,511.41 


DEFENDANTS! EXHIBIT 2 
(Continued) 


_ EXHIBIT "B" 
CAPITOL INSURANCE UNDERWRITERS, INC. 


STATEMENT OF INCOME AND EXPENSE 


JUNE 1, 1958 - MAY 31, 1959 


INCOME: 


Commission Income $32,584.27 
Rental Income 1,002.00 
Other Income 4,021.04 $37,607 .31 


LESS, OPERATING EXPENSES: 


Officer's Salary $ 8,947.88 
Office Salaries 9,813.75 
Commissions Expense 1,457.56 
Car Expense 1,534.57 
Rent 2,220.00 


Office Supplies and Expense 1,462.48 
Travel 764.86 
Telephone and Telegraph 1,322.44 
Depreciation 980:.96 
Countersignatures 250.96 


Bad Debts 1,997.55 
Taxes 579.91 
Entertainment 1,524.22 
Legal and Audit 925.36 
Insurance 224.62 


Contribution -- United Givers Fund 30.00 
Dues 85.00 
Maintenance 77.98 
Advertising 341.46 
Interest 175.66 34,717.22 


NET INCOME Before Taxes $ 2,890.09 


LESS, 1958 D. C. Income Taxes 217.25 
NET INCOME TO SURPLUS (DEFICIT) ! $_ 2,672.84 


DEFENDANTS' EXHIBIT 4A 


EXHIBIT "A" 


CAPITOL INSURANCE UNDERWRITERS, INC. 
BALANCE SHEET 


SEPTEMBER 30, 1959 


ASSETS 


CURRENT ASSETS: 
Cash in Banks, Net Overdraft $ (1,396.11) 
87.00 


Petty Cash 
Accounts Receivable -- Insurance 28,135.89 
465.56 $27,292.34 


Prepaid Expenses 
FIXED ASSETS: 
Furniture and Fixtures, at Cost $ 2,101.39 
Less, Depreciation Taken To Date 1,294.21 
OTHER ASSETS: 


Advances to Officer Kennedy -- 
2,490.97 


Note Receivable 
TOTAL ASSETS_ $30,590.49 


LIABILITIES AND CAPITAL 


CURRENT LIABILITIES: 
Accounts Payable | $16,481.40 
Commissions Payable 1,190.28 
Accrued Payroll Taxes, 
including Withholding 485.92 $18,157.60 
FIXED LIABILITY: 
Note Payable -- William A. Roberts 


CAPITAL: 


Capital Stock Outstanding 
Less, Deficit, 6/1/59 $(6,028.91) 


Add, Net Loss to Date (1,538.20) (7,567.11) 
TOTAL LIABILITIES AND CAPITAL 


$20,000.00 
_12,432.89 


$30,590.49 
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TRANSCRIPT OF PROCEEDINGS 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


WILLIAM ROBERTS, et al., 
Plaintiffs 
vs. 


Civil Action No. 2522-60 


JOHN D. MARSH, et al., 
Defendants. 


Washington, D. C. 
November 8, 1961 


Before JUDGE GEORGE L. HART, JR. 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 


FINDINGS OF FACT 


THE COURT: The Court makes the following findings of fact: 

1. The plaintiff is a lawyer with some 35 years experience in the 
active practice of the law. The plaintiff has had a wide and varied 
business experience which includes experience in the insurance and 
transportation fields. 3 

2. In 1947 the plaintiff decided to take advantage of certain 
specialized knowledge that he had acquired in connection with insurance 
in the transportation business and formed Capitol Insurance Underwriters, 
Inc., a Delaware Corporation. | 

3. After the formation of the Company, plaintiff needed aman in 
the business who had a technical knowledge of underwriting. In 1949 the 
plaintiff found the defendant Kennedy and employed him in Capitol 
Insurance Underwriters, Inc. 

4. Capitol Insurance Underwriters, Inc., never netted much money 
and in 1959 and for some time prior thereto the defendant Kennedy had 
been dissatisfied with the progress and earnings of the business. In 1959 
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defendant Kennedy was President, Manager, Director and a stockholder 
of Capitol Insurance Underwriters, Inc. Defendant Kennedy felt the 
business was too small and that additional help was needed in the office 
so that he would be free to try to get new business. On August 6, 1959, 
a meeting of the Board of Directors of Capitol Insurance Underwriters, 
Inc., was held. At that meeting (see Plaintiff's Exhibit 1) the following 
actions were taken: 

(a) Plaintiff Roberts agreed to purchase an additional 100 shares 
of capital stock of the Corporation for $10,000. Out of this sum Plaintiff 
Roberts was to be repaid $2,572.86 on a note he held of the Corporation 
in the amount of $2,500 principal amount. 

(b) Mr. Kennedy was hired by the Corporation for one year for 
$12,000 per year for full performance of his duties as an officer, 
Director and General Manager of the company. 

(c) For the purpose of securing performance of Mr. Kennedy's 
agreement of employment and for reconciling the statement of the ac- 
counts of the Company, Mr. Kennedy endorsed his 60 shares of capital 
stock in the Company, which represented 60 per cent ownership in the 
Company prior to the issuance of the additional 100 shares to Roberts, 
as set forth in (a) above, and the shares so endorsed were deposited with 
Roberts and were to be available at their face or par value in settlement 
of any obligations which Kennedy might have to the Corporation as of 
April 30, 1960. 

(a) John Clarke was employed as an officer, Director and Office 
Manager at a salary of $8,000 per year. 

(e) Roberts was elected Chairman of the Board of Directors; Peter 
Knowles was elected Secretary of the Corporation; John Clarke was 
elected Vice President and Treasurer; Irene Kennedy was elected As- 


sistant Treasurer. 


(f) After a special meeting of the stockholders of Capitol Insurance 


Underwriters, Inc., on August 6, 1959, the Directors of the Corporation 
were: William A. Roberts, Chairman; George B. Kennedy, Jr., J ohn 
Clarke, Peter Knowles and William Sickles. 
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5. For the calendar year 1959, Capitol Insurance Underwriters, 


Inc., operated at a deficit of some $2,000. 

6. On February 23, 1960, the defendant Kennedy submitted his 
resignation as an employee and as President of the Corporation effective 
March 8, 1960 (see Plaintiff's Exhibit 3.). | 

7. On February 25, 1960, a special meeting of the stockholders 
and Directors of the corporation was held (see Plaintiff's Exhibit 5). 
Present were Roberts, Chairman, Kennedy, Knowles, Sickles, Clarke, 
and by invitation Irene Kennedy. Mr. Roberts read to the meeting defend- 
ant Kennedy's letter of resignation and the plaintiff Roberts’ reply, dated 
February 24, 1960, the latter being plaintiff's Exhibit Number 4. 

The defendant Kennedy advised the meeting that in his opinion the 

then method of operation of the Corporation could only lead to bank- 
ruptcy. That at the end of the month the Corporation would have only 
$500 in cash and that, in view of the absence of an increase in income, 
he felt it was for the best interest of himself, his clients and the Corpora- 
tion that he resign. Mr. Kennedy told the meeting, at which Roberts was 
present, that he, Kennedy, was going into business for himself and that he 
expected to take whatever business he could from the Corporation, and 
that 98 per cent of the business on the books of the Corporation was his. 

Plaintiff Roberts opposed the acceptance of defendant Kennedy's 
resignation but the Board accepted the resignation by a vote of 3 to 2. 

8. Prior to March 8, 1960, the effective date of defendant Kennedy's 
resignation, the defendant Kennedy and the defendant Hufty, Eubank & 
Russell took no clients away from Capitol Insurance Underwriters, Inc., 
and made no effort to take any clients away from Capitol Insurance 
Underwriters, Inc., prior to that date. 

9. Beginning March 8, 1960, defendant Kennedy went to work for 
defendant, Hufty, Eubank & Russell, Inc., and from that time forward 
these defendants endeavored to take over as much business as they could 
from Capitol Insurance Underwriters, Inc., and succeeded in taking a 
very substantial portion of Capitol Insurance Underwriters, Inc., business 

prior to March 30, 1960. | 
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10. Prior to March 30, 1960, plaintiff Roberts, as President, 
Chairman of the Board, and majority stockholder of Capitol Insurance 
Underwriters, Inc., knew that the defendant Kennedy had gone with 
defendant Hufty, Eubank & Russell, Inc., and that said defendants were 
soliciting the accounts of Capitol Insurance Underwriters, Inc., and had 
succeeded in taking over a large proportion of Capitol Insurance Under - 
writers, Inc., clients. Prior to March 30, 1960, the plaintiff Roberts 
protested to defendant Kennedy and to defendant Hufty, Eubank & Russell, 
Inc., because the latter was taking over a large part of the business and 
a number of the employees of Capitol Insurance Underwriters, Inc. 

11. Some time prior to March 22, 1960, the plaintiff Roberts 
drafted a suit seeking to enjoin defendants Kennedy and Hufty, Eubank & 
Russell, Inc., and for damages. Plaintiff Roberts then contacted Mr. 
James C. Toomey, attorney for said defendants and advised him of the 
proposed suit. 

12. Between March 22, 1960, and March 30, 1960, plaintiff Roberts 
met on two occasions with Mr. Toomey and on March 30, Mr. Roberts 
met with Toomey, defendant Kennedy and Russell. As a result of these 
negotiations the agreement dated March 30, 1960, (Plaintiff's Exhibit 9) 
was agreedto. The provisions of this agreement had been worked out 

prior to March 30, between Plaintiff Roberts and Toomey, and 
Roberts, on behalf of himself and Capitol Insurance Underwriters, Inc., 


approved the provisions of the agreement and Toomey on behalf of 


Kennedy and Hufty, Eubank & Russell, Inc., approved the agreement. 
The amendment to the memorandum of agreement, dated March 30, 1960, 
was prepared by Mr. Toomey and agreed to by Mr. Roberts and was duly 
executed by the parties. (Plaintiff's Exhibit 10). The release date of 
March 31, 1960 (Plaintiff's Exhibit 11) was prepared by Mr. Toomey and 
agreed to and executed by Mr. Roberts. 

13. On March 31, 1960, the plaintiff Roberts was paid $4,000 in 
cash and the note for $10,000 (Plaintiff's Exhibit 12) was delivered to him 
as per the agreement of March 30, 1960. (Plaintiff's Exhibit 9). 


145 

14, Although the agreement (Plaintiff's Exhibit 9) (amendment 
Plaintiff's Exhibit 10) were both dated March 30, 1960, they were not in 
fact executed by all parties thereto until March 31, 1960, following a meet- 
ing of the Board of Directors of the Capitol Insurance Underwriters, Inc., 
on that date (see Plaintiff's Exhibit 7). | 

15. At the time Plaintiff's Exhibits 9, 10 and 11 were executed and 
entered into the plaintiff Roberts had full knowledge of the fact that defend- 
ants Kennedy and Hufty, Eubank & Russell, Inc., had taken'a very substan- 
tial part of the business of Capitol Insurance Underwriters, Inc., and that 


they intended to keep the business and did not intend to return any part of 


it to Capitol Insurance Underwriters, Inc. 

16. None of the defendants represented to the plaintiffs herein, 
prior to the signing of the Agreement, Amendment and Release, that they 
or any of them would return to Capitol Insurance Underwriters, Inc., the 
accounts of that Company which had been taken over by Hufty, Eubank & 
Russell, Inc., and the purpose of continuing the Corporation after March 
31, 1960, was to furnish the accounting statement provided for in paragraph 
1 of the Agreement (Plaintiff's Exhibit 9) and to carry out the Escrow 
agreement as to the capital stock of Capitol Insurance Underwriters, Inc., 
as set forth in paragraph 4 of said Agreement. 

17. None of the defendants herein represented to the defendant 
Roberts that the net worth valuation of Capitol Insurance Underwriters, 
Inc., at the time of the settlement was in excess of $17,000, or in excess 
of $17,000 with a variance of not more than $100. 

18. None of the defendants herein made any false or fraudulent 
representation to plaintiff Roberts to induce him to sign the Agreement, 
Amendment to Agreement and Release (Plaintiff's Exhibits 9, 10 and 11), 
and the plaintiff Roberts relied on no fraudulent representation in executing 

said instruments. (In this connection see motion of plaintiff Roberts 
on page 5 of Plaintiff's Exhibit 7.) 

19. That the net worth of Capitol Insurance Underwriters, Inc., as 
of March 29, 1960, determined pursuant to paragraph 3 of the Agreement 
(Plaintiff's Exhibit 9) and the Amendment (Plaintiff's Exhibit 10), was 
$3,863.47. | 
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CONCLUSIONS OF LAW 


1. That the execution by Plaintiff of the Agreement, Amended 
Agreement and Release (Plaintiff's Exhibits 9, 10 and 11) was not 
obtained by the plaintiffs or any of them through fraudulent inducements 
practiced by them, or any of them, and that said instruments are valid 
and binding on the parties thereto. 

2. That defendants George B. Kennedy, Jr., and Hufty, Eubank & 
Russell, Inc., are not indebted to the plaintiff Roberts in the sum of 
$10,000 or in any other sum on the Note executed March 31, 1960 (Plain- 
tiffs Exhibit 11). 

3. That the complaint should be dismissed with prejudice as to 
all the defendants. 


/s/ George L. Hart, Jr., Judge 
November 8, 1961 


[Reporter's Certificate] 


[Filed November 8, 1961] 
MOTION TO AMEND COMPLAINT 


Come now the Plaintiffs, by their attorney, pursuant to Rule 15 of 
the Federal Rules of Civil Procedure, and move this Court to amend the 
Complaint filed herein to include in the relief prayed for as follows: 

1. Granting Plaintiff Capitol Insurance Underwriters, Inc. judg- 
ment against Defendants Kennedy, Marsh, Russell and Hufty, Eubank & 
Russell, Inc. in the sum of Fifty Thousand Four Hundred Dollars ($50,400). 

The reasons for this amendment are stated in the Memorandum at- 
tached hereto. 


/s/ Axel W. Oxholm /s/ Richard Ar ens 
x *k x * kK Oe 


Attorney for Plaintiffs Attorney for Plaintiffs 


[Filed December 1, 1961] 
NOTICE OF APPEAL 


Notice is hereby given that Plaintiff William A. Roberts, 
individually, and as a Director and Stockholder of Capitol Insurance 
Underwriters, Inc. and Plaintiff Capitol Insurance Underwriters, Inc. 
hereby appeal to the United States Court of Appeals for the District of 
Columbia from the Final Decree entered in this action on the 13th day of | 


November, 1961 dismissing the complaint filed herein and denying the 


relief requested by Plaintiffs. 
/s/ Edmund D. Campbell 


* ke Ok 
Attorney for Plaintiffs 


OF COUNSEL: 
Douglas Obear & Campbell 
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